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United States Circuit Court of Appeals for the Ninth

Circuit.

ANDEEW EADIE, J. POTTER WIIITTREN,
and F. H. WASKEY,

Plaintiffs in Error,

vs.

J. J. CHAMBERS,
Defendant in Error. ,

Order Enlarging Time for Filing Transcript and

Docketing Cause.

Good cause appearing therefor, it is hereby or-

dered that the time for the plaintiffs in error to file

transcript of the record and docket the above-entitled

cause in the Clerk's office of the United States Cir-

cuit Court of Appeals for the Ninth Circuit be, and

the same is hereby, enlarged ninety da3^s from and

after January 18th, 1908, being the return day of the

citation.

Signed at Nome, Alaska, this 17th day of January,

1908, by the undersigned Judge, who signed the cita-

tion in the above-entitled cause.

ALFRED S. MOORE,
Judge.

[Endorsed] : No. 1595. United States Circuit

Court of Appeals for the Ninth Circuit. Andrew

Eadie, J. Potter Whittren, and F. H. Waskey, Plain-

tiffs in Error, vs. J. J. Chambers, Defendant in Er-

ror. Order Enlarging Time for Filing Transcript

and Docketing Cause. Filed Mar. 16, 1908. F. D.
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Monckton, Clerk. Re-filed Apr. 16, 1908. F. D.

Monckton, Clerk.

[Names and Addresses of Attorneys of Record.]

' *' l^C. D. MURANE, Nome, Alaska,

W. A. GILMORE, Nome, Alaska,

Attorneys for Plaintiff.

F. E. FULLER, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

IRA D. ORTON, Nome, Alaska,

ALBERT FINK, Nome, Alaska,

Attorneys for Defendants.

In the District Court for tJic District of Alasl-a, Sec-

ond. Division.

J. J. CHAMBERS,
Plaintiff,

ys.

ANDREW EADIE, J. POTTER AVHITTREN,
FRANK H. WASKEY,

Defendants.

Complaint.

Plaintiff complains of defendants and for cause of

suit alleges

:

I.

That at all times and dates herein mentioned, plain-

tiff was, and is, the owner in fee as against eyery per-

son except the Goyernment of the United States, of

an undiyided one-half of that certain placer mining

claim, named and known as the Bon Voyage, which
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contains about twent}'^ (20) acres of placer mining

ground, and is situated about fifteen hundred (1,500)

feet in a southerly direction from Creek Claim No. 3,

Newton Gulch, in the Cape Nome Recording District,

District of Alaska. Plaintiff is such owner by reason

of a location thereof by the defendant J. Potter

Whittren, in Jan. of the year, 1902, and by mesne con-

veyances from said defendant Whittren to this plain-

tiff, subsequent to said last mentioned date.

II.

That the defendant Andrew Eadie now is, and has

been at all times and dates hereinafter mentioned, a

tenant in common with plaintiff, having owned an

undivided interest in said Bon Voyage claim above

described.

III.

That defendant Frank H. Waske,y was, and has

been at all times hereinafter mentioned, the lessee of

the defendant, Andrew Eadie, of said mining prop-

erty.

IV.

That in the year 1906, defendants J. Potter Whit-

tren and Andrew Eadie assuming and pretending to

be the owners of all of said claim gave a pretended

lease on all of the following described portion of said

claim, to wit:

Commencing at the southwest corner of the Bon

Voyage placer mining claim, thence northerly along

the westerly boundary line of said claim, 1,320 feet

to the northwest corner thereof, thence easterly along

the northerly boundary line of said claim 220 feet,

thence southerly 1,320 feet to the southerly boundary
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line of said mining claim, thence westerly 220 feet

to the point or place of beginning, to the defendant

Frank H. Waskev, which lease purports to have been

executed on the 11th day of June, 1906, and in which

said lease defendant Waskey covenants to pay to the

defendants Whittren and Eadie thirty-five (35%)

l^er cent of the gross amount of gold to be extracted

from said claim for a period of two years from date.

That by another instrument purported to have been

executed on the 20th day of June, 1906, the defend-

ants Whittren and Eadie pretended to lease to the

defendants Waskey and Eadie all the remainder of

said claim not mentioned and described in said first

lease, all of which was done without any authority

from this plaintiff, and plaintiff never participated

in said lease, and never consented to the same or ac-

quiesced therein, or had anything to do with the Scime.

V.

That ever since the day of June, 1906, the de-

fendants have been, and still are, working, mining

and extra"ting gold and gold-dust from said claim,

with a large force of men and mining machinery, and

have, as plaintiff is informed and believes, taken out

and appropriated from said ground the sum of two

hundred and fifty thousand (250,000) dollars worth

of gold and gold-dust, over and above all the expenses

of working and mining said claim, and have appro-

priated the same to their own use, and have failed,

neglected and refused, and still fail, neglect and re-

fuse to account to plaintiff' for his share thereof, al-

though demand was made long prior to the commence-
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meiit of this suit, upon said defendants, that the.y ae-

r-ount to plaintiff for the gold extracted from said

claim.

VI.

That plaintiff has no means of knowing or proving

the exact amount of gold extracted, and the number

of men employed or the expense of mining operations,

except by resort to the conscience of the defendants.

VII.

That the defendants, at all times, had full knowl-

edge of plaintiff's right and title to said claim, and

that he was and is entitled to one-half of the gold ex-

tracted therefrom, 3^et defendants are sluicing from

the ground on said claim every day and converting

th same into money and ajopropriating the same to

their own use, and have excluded plaintiff from said

claim.

VIII.

That defendant Waskey has left the District of

Alaska, and plaintiff is informed and believes that

defendant Whittren intends to leave y the District of

Alaska in a few days, and will take with him a large

quantity of the gold extracted from said claim, there-

by placing the same beyond the jurisdiction of this

court.

IX.

That said claim is only valuable for the gold con-

tained therein and the defendants Whittren and

Eadie are insolvent and plaintiff has no adequate

remed}^ at law.

Wherefore plaintiff ]3rays that an injunction may
issue from this Honorable Court against said defend-
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ants, enjoining and restrainig them, and each of them,

from extracting gold or gold-dust from said claim

until such time as an accounting can l)e had, and from

converting the gold and gold-dust heretofore ex-

tracted from said claim, by them, or either of them,

into money, and from taking said gold or gold-dust,

out of the jurisdiction of this Court, or otherwise dis-

posing of the same.

That they be required to account to plaintiff for all

gold and gold-dust extracted from said claim by them,

or any of them. That a discovery and an accounting

may be had, and that the books kept by the defend-

ants, showing all transactions with reference to said

claim, may be produced for plaintiff's inspection.

That w^hen plaintiff's share shall have been deter-

mined he may have judgment against the defendants,

and each of them, for such sum as may be found to be

due him, upon said accounting, and the plaintiff have

and recover judgment for his costs and disbursements

herein, and for such other and further relief as to the

Court may seem meet and agreeable to equity.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, J. J, Chambers, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action, and that the foregoing complaint is true as 1

verily believe.

J. J. CHAMBERS.
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Subscribed and sworn to before me this 8tii day of

Oct., 1906.

[Notarial Seal] C. D. MURANE,
Notary Public for the District of Alaska.

[Endorsed] : Xo. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, J. Potter AVhittren

and Frank H. Waske}^ Defendants. Complaint.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Oct. 8, 1906.

Jno. H. Dunn, Clerk. By , Deputy. C.

D. Murane, Attoruej) Plaintiff'.

In flir District Court for the District of Alasla, Sec-

ond Division.

#1629.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN,
FRANK H. WASKEY,

Defendants.

Summons.

The President of the United States of America, to

Andrew Eadie, J. Potter Whittren and Frank H.

Waskey, Defendants, Greeting

:

You are hereby summoned and required to appear

and answer the complaint of plaintiff on file in the

offiice of the clerk of said Court at the city of Nome, in

said District, within thirty (30) days from the ser-
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vice of this smmiions upon you or judgment for want

thereof will be taken against you, and

You are hereby notified that if 3"ou fail to appear

and answer said complaint, the plaintiff will apply to

the Court for the relief demanded in said complaint.

Witness the Honorable ALFRED S. MOORE,
Judge of said Court, and the Seal of said Court

affixed this 8th day of October, in the year of our

Lord one thousand nine hundred and six and of the

Independence of the United States the one hundred

and thirtieth.

[Seal of Court] JNO. H. DUNN,
Clerk of District Court.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 8th day of October, 1906, and thereafter

on the same date I served the same at Nome, Alaska,

upon Frank LI. Waskey, by serving J. M. Crabtree

as agent, Andrew Eadie and J. Potter Wliittren, b>

delivering to and leaving with each of them a copy

thereof, together wdth a certified copy of the com-

plaint filed therein.

Returned this 8th day of October, 1906.

THOMAS CADER POWELL,
United States Marshal.

By D. J. Wynkoop,

Deputy.

Marshal 's Costs : 3 Services, $18.00.
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[Endorsed]: No. 1629. In the Distrir-t Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, J. Potter Whittren

and Frank H. Waskey, Defendants. Summons.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Oct. 9, 1906.

Jno. H. Dunn, Clerk. By , Deputy. C.

D. Murane, Attorney Plaintiff. 2222.

[Separate Answer of J. Potter Whittren to Com-

plaint.]

In the U. S. District Court, District of Alaska, Sec-

ond Division,

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN,
FRANK H. WASKEY,

Defendants.

ANSWER.
Comes now the defendant, J. Potter Whittren, and

for his separate answer to the plaintiff's complaint

herein denies each and every allegation in the said

complaint contained, except only, this defendant ad-

mits that on the first day of January 1902, he duly lo-

cated the said Bon Voyage Placer Mining Claim ; and
that the defendant Andrew Eadie is, and has been
since the day of

, 1904, the owner of an
undivided one-half part thereof ; and that the defend-

ants executed the lease and agreement mentioned in
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paragr&ph four of the said complaint; and that the

defendant Frank H. Waskey, immediatel.y after the

date of the said lease, entered into the possession of

the premises therein described, and began working

and mining the same; and that the defendants An-

drew Eadie and Frank H. Waskey, immediately after

the execution of the said agreement, entered into the

possession of the premises therein described, and

commenced to work and mine the same ; and that they

are now in the possession and occupancy of the said

premises and working and mining the same, under

the said lease and agreement respectively; and this

defendant also admits that the defendant Waskey has

left the District of Alaska, and that this defendant

intends to leave the District of Alaska within a few

days; but denies that he will take with him any of

the said gold-dust.

And further answering the said complaint, this de-

fendant alleges that this defendant and the said An-

drew Eadie are the owners of the said placer mining

claim, and that the said Eadie and Waskey are in the

lawful occupation and possession of the said mining

claim under the lease and agreement above men-

tioned, and have estates in the parts of the said min-

ing claims therein described for tlie terms of years

therein specified.

F. E. FULLER,
Attornev for Defendant J. Potter Wliittren.
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1 fnited States of America,

] )istrict of Alaska,

i leeond Division,—ss.

I, J. Potter Whittren, being first duly sworn, say

:

That I am one of the defendants in the above-entitled

i ction ; that I have real the foregoing answer to plain-

liff's complaint, and know the contents thereof, and

i hat I believe the same to be true.

J. POTTER WHITTPEN.

Subscribed and sworn to before me tliis 12th day of

( k^tober, A. D. 1906.

[Notarial Seal] O. D. COCHRAN,
Notary Public.

[Endorsed]: Original. No. 1629. District

( 'ourt. District of Alaska, Second Division. J. J.

( hambers. Plaintiff, vs. Andrew Eadie, J. Potter

^7hittren, et al.. Defendant. Answer of Def. J. P.

^ Thittren. Filed in the Office of the Clerk of the

I'ist. Court of Alaska, Second Division, at Nome, Oct.

1), 1906. Jno. H. Dunn, Clerk. By ,

Deputy. F. E. Fuller, Attorneys for Def. J. Potter

Yrhittren. 386 Front St., Nome, Alaska.
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1 1 the District Court for tlie District of Alaska,

Seco)id Division.

J J. CHAMBERS,
Plaintiff,

vs.

A>^DREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

Amended Complaint.

Comes now the plaintiit' in the above-entitled ae-

ti )n and by leave of the Court first had and ol)tained,

n akes this his amended complaint.

I.

That at all the times and dates herein mentioned

plaintiff was and is the owner in fee and entitled to

the possession of the following-described property,

to wit

:

Of an undivided one-half of that certain i3lacer

mining clahn named and known as the Bon Voyage,

situated about 1,500 feet in a southerly direction

from claim No. 3, Newton Gulch, in the Cape Nome

R( cording District, District of Alaska.

That plaintiff' 's estate in said property is under

ai d by virtue of a location thereof l)y one J. Potter

A^ hittren, one of the defendants, made in the year

1S''02, and by mesne conveyances from said defendant

y\ hittren to the plaintiff subsequent to said last-men-

tii med date.

II.

^W' tlie defendants wrongfully and unhiwfully
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withhold iDossesion of said premises from the plain-

tiff, and that they have extrac^ted a large amount of

gold and other precious metals from said claim, to

plaintiif 's damage in the sum of seventy-five thou-

sand dollars ($75,000.00).

Wherefore, plaintiff prays for an order of this

Honorable Court that a restraining order may issue

against said defendants, their and each of their ser-

vants, agents and employees, and all persons claim-

ing by, through or under them, or either of them,

from extracting any gold from said claim until the

further order of this Court, and that plaintiff have

judgment in the smn of seventy-five thousand dol-

lars ($75,000) damages, and for his costs and dis-

Ijursements herein.

And plaintiff also asks that this complaint be filed

nunc pro tunc as of date October 15th, 1906.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

J. J. Chambei-s, being first duly sworn, deposes

and says that he is the plaintiff in the above-entitled

action; that he knows the contents of the foregoing

comi:>laint, and the same is tnie as he verily believes.

J. J. CHAMBERS.

Subscril^ed and sworn to before me this 23 day of

October, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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Sem-iee of a copy of the foregoing amended com-

i^aint received this 24th day of Oct., 1906.

F. E. FULLER,
Att>\ for Deft. Whittren.

[Endorsed] : No. 1629. In the District Court,

District of Aaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie et al.. Defendants.

Amended Complaint. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Oct. 24, 1906. Jno. H. Dunn, Clerk. By
—

:

, Deputy. C. D. Murane, Attorney

for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FKANK H. AYASKEY,
Defendants.

[Demurrer of Andrew Eadie to Complaint.]

Comes no^v the defendant, Andrew Eadie, in the

above-entitled action, and demurs to the complaint

of the plaintiff filed herein, and for cause of demur-

rer alleges

:
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That said complaint does not state facts sufficient

to constitute a cause of action.

O. D. COCHBAN,
Attorney for Defendant, Eadie.

Cop3' received this 6th day of Nov., 1906.

C. D. MURANE,
Attorney for Plaintiff.

[Endorsed] : No. 1629. In the District Court for

the District of Alaska, Second Division. J. J. Cham-

Ijers, Plaintiff, vs. Andrew Eadie et al.. Defendants.

Demurrer of Andrew Eadie to Complaint. Filed in

the Office of rthe Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Nov. 6, 1906. Jno. H.

Dunn, Clerk. By , Deputy. O. D. Coch-

ran, Atty. for Defendants.

1)1 the District Court for the District of Alaska,

Second Division.

J. J. CHAMBEES,
Plain-tiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

[Separate Demurrer of Frank H. Waskey to Com-

plaint.]

Comes now Frank H. Waskey, one of the defend-

ants in the above-entitled action, and for his sepa-

rate demurrer to plaintiff's complaint:
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Alleges tliat said complaint does not state facts

sufficient to constitute a cause of action.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Defendant, Frank H. Waskey.

United States of America,

District of Alaska,—ss.

Due service of the within demurrer of Deft. Frank

H. Waskey is hereb}^ accepted at Nome, Alaska, this

7th day of November, 1906, by receiving a copy there-

of.

Attorney for Plaintiff.

[Endorsed] : No. 1629. Original. In the Dis-

trict Court for the District of Alaska, Second Divi-

sion. J. J. Chambers, Plaintiff, vs. Andrew Eadie

et al.. Defendants. Demurrer Deft. Frank H. Was-
key. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Nov.

7,1906. Jno. H. Dunn, Clerk. By , Dep-

uty. Ira D. Orton, Attorney for Deft. Frank H.

Waskey.

In the District Court for the District of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE et al..

Defendants.
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Demurrer of J. Potter Whittren to Plaintiff's

Amended Complaint.

Comes now the defendant, J. Potter Whittren, by

his attorney, and demurs to the amended complaint

of the plaintiff filed herein, and, for grounds of de-

murrer, says that the said complaint does not state

facts sufficient to constitute a cause of action.

F. E. FULLER,
Attorney for Defendant J. Potter Whittren.

I hereby certify that I sei'^^ed the within demurrer

upon plaintiff's attorney, C. D. Murane, on the 7th

day of November, 1906, by leaving a copy thereof

in a conspicuous place in his office in Nome, Alaska,

to wdt, on his office desk, at 3 :40 P. M. on said day,

no person being in charge of said office.

Dated Nov. 8, 1906.

F. E. FULLER,
Atty. for Deft. J. P. Whittren.

[Endorsed] : Original. No. 1629. District Court,

District of Alaska, Second Division. J. J. Cbam-

bers. Plaintiff, vs. Andrew Eadie et al.. Defendants.

Demurrer of J. Potter Whittren to Amended Com-

plaint. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Nov.

15, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. F. E. Fuller, Attorney for Defendant J.

Potter Whittren, Front St., Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

Term JMiniites, Special Sei^tember, 1906, Term be-

gun and held at the Town of Nome, in said Dis-

trict and Division, Sept. 24, 1906.

Saturday, Nov. 17, 1906, at 10 A. M.

Court (convened pursuant to adjourmnent.

Present: Hon. ALFBBD S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court, the following

proceedings were had

:

#1629.

CHAMBERS

vs.

EADIE et al.

[Order Sustaining Demurrers.]

The demurrers of defendants Waskey, Eadie and

Whittren were argued by O. D. Cochran for, and by

C. D. Murane contra, and demurrers sustained in

each case.
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In the District Court for the Distinct of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN aud

FRANK H. WASKEY,
Defendants.

Second Amended Complaint.

Comes noAv the plaintiff in the above-entitled ac-

tion, and by leave of Court first had and obtained,

makes this liis second amended complaint and for

cause of action alleges

:

1. That at all the times and dates herein men-

tioned, plaintiff was and is the owner in fee and en-

titled to the possession of the following-described

property, to wit

:

An undivided one-half (i/o) interest of that cer-

tain placer mining claim named and known as the

Bon Voj^age, situate in the Cai^e Nome Recording

District, District of Alaska, and described by mee^s

and bounds as follows, to wit : Commencing at the

initial stake Avhich is situated about 1,500 feet in a

southerly direction from the upper end line of Creek

claim No. 3 Below, on Newton Gulch, a tributary of

Dry Creek, said stake being in the north end line of

said claim; thence 330 feet in a westerly direction

and parallel to said Ne"\\^n Gulch to corner stake

No. 1 ; thence 1320 feet in a southerly direction and
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at riglit angles to corner stake No. 2 ; tlience 6G0 feet

in an easterl,y direction to corner stake No. 3 ; thence

1320 feet in a northerly direction to corner stake No.

4 ; thence 330 feet to the initial stake or place of be-

ginning; said claim being situate on the divide

known as Gold Hill, which is between Newton Gulch

and Nome Eiver, and is next to a certain bench claim

known as Gold Hill Claim No. 1, and contains about

20 acres of ]3lacer mining ground.

That plaintiff's estate in said property is under

and by virtue of a location thereof by one J. Potter

Whittren, one of the above defendants, made in the

3^ear 1902, and by mesne conveyance, from said de-

fendant Whittren, to this plaintiff, subsequent to

last-mentioned date.

2. That the defendants wrongfully and unlaw-

fully mthhold possession of said premises from

plaintiff, and have extracted a large amount of gold

and other precious metals from said claim to the

plaintiff's damage in the smn of seventy-five thou-

sand dollars ($75,000).

Wherefore, plaintiff prays judgment that he is the

owner of an undivided one-half (i/.) interest in said

claim, and for possession thereof, and for damages

in the sum of seventy-five thousand dollars ($75,-

000), and for his costs and disbursements included

in this action.

C. D. MURANE,
Attorney for Plaintiff.
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United States of America,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, deposes and

says

:

That he is the plaintiff in the above-entitled action

;

that he has read the foregoing second amended com-

plaint, know)? the contents thereof, and the matters

therein stated are true, as he verily believes.

J. J. CHAMBERS.

Su;?scril)ed and sworu to before me this 20th day

of November, 1906.

[Notary Seal] GEO. D. SCHOFIELD,
Notary Public.

Service of copy of the foregoing second amended

complaint received this 20 day of November, 1906.

IRA D. ORTON,
For Waskey.

O. D. COCHRAN,
Attorney for Defendant.

[Endorsed] : No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie et al., Defendants.

Second Amended Complaint. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Nov. 23, 1906. Jno. H. Dunn, Clerk.

By ^ Deputy. C. D. Murane, Attorney

for Plaintiff.
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Recorder of the Gape Nome Recording District,

Alaska, a certain paper writing purporting to be a

conveyance of an undivided one-half interest in the

said Bon Voyage Placer Mining Claim from this de-

fendant to the plaintiff, a copy whereof is hereto an-

nexed, marked Exhibit "A"; and that ever since the

20th day of July, 1906, plaintiff has claimed adversely

to this defendant, a one-half interest in the said

placer mining claim under and by virtue of the said

alleged conveyance.

That said paper writing, recorded as aforesaid,

was not and is not the deed or conveyance of this

defendant, all of which was and is well-known to the

plaintiff, and that the said plaintiff wrongfully and

fraudulently caused the said paper writing to be

placed on record, well knowing that the same was

fraudulent and void, and has ever since and now does

claim some interest or estate in the said premises

thereunder, but that the plaintiff has no claim, estate,

or interest in or to the said premises, or any part

thereof.

Wherefore, this defendant prays judgment that

the complaint of the plaintiff' herein be dismissed

and that it be adjudged and decreed that this de-

fendant is the owner of an undivided one-half part

of the said premises, and that the plaintiff has no

claim, estate or interest therein ; that the paper writ-

ing herein mentioned be adjudged and decreed not

to be the deed of this defendant, and that the same

is void and of no;/^ effect, and that the plaintiff" l)e

forever enjoined and debarred from asserting any
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claim, right, title, estate or interest under said paper

writing or in or to the said premises, or any part

thereof

;

And this defendant further prays that the plain-

tiff be enjoined and restrained, pending this action,

from selling, conveying, leasing, mortgaging or in

anywise disposing, or attempting to dispose, of or

encumbering the said premises or any part thereof,

and for such other and further relief as may be meet,

F. E. FULLER,
Attorney for Defendant J. Potter Whittren.

Exhibit "A."

#35972.

Know all men by these presents: That J. Potter

Whittren, of Nome Cit}^, Alaska, the party of the

first part, for and in consideration of the sum of One

($1.00) Dollar,s, Lairful of the United States of

America, to him in hand paid by J, J. Chambers of

the same place, the party of the second part, the re-

ceipt whereof is hereby acknowledged, does by these

presents grant, bargain, sell and convey unto the

said party of the second part, his executors, admin-

istrators and assigns, an undivided one-half (V2)

interest in the following described property Bench
Olaim known as the "Pocky Bench" opposite No. 2,

in "Extra Dry," a tri])utary to Nome Piver, staked

Jan. 1st, 1902.

The "Bon Voyage" Bench Claim on the left limit

of Newton Gulch, opposite No. 3 above 1500 ft. to

the soutlieast, staked Jan. 1st, 1902.
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No. 5 1/2 Little Creek, a tributary to Snake River,

said 5 1/2 being a fraction at No. 5 l^elow Discovery

in Little Creek, all of the above being in Cape Nome

Recording District, District of Alaska, and staked

by J. Potter Whittren.

To have and to hold, the same to the said party of

the second part, his executors, administrators and as-

signs, forever. And he does for his heirs, executors,

administrators, covenant and agree to and with the

said parf of the second part, executors, administra-

tors and assigns to warrant and defend the sale of the

said property, goods and chattels hereby made unto

the said party of the second part, his executors, ad-

ministrators and assigns, against all and everv per-

son and persons whomsoever lawfully claiming or to

claim the same.

In witness whereof, I have hereunto set my hand

and seal the 21st day of April, in the year of out

Lord one thousand nine hundred two—1902.

J. POTTER WHITTREN. [Seal]

Signed, Sealed and l>elivered in Presence of:

F. E. FULLER.

Territory of Alaska,

Precinct of Nome,—ss.

This is to certify, that on this 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notary Public

in and for the Territory of Alaska, duly commis-

sioned and sworn, personally came J. Potter Whit-

tren, to me known to be "the individual described in

and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same
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as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Witness my hand and Official Seal, the day and

year in this certificate first above written.

[Notarial Seal] F. E. FULLER,

Notary Public in and for the Territory of Alaska,

Residing at Nome.

Filed for record July 20, 1906—2 P. M.

Request of J. J. Chambers.
F. E. FULLER,

Recorder,

F. R. Cowden,

Deputy.

(Vol. 163, page 387.)

United States of America,

District of Alaska,

Second Division.

T, F. E. Fuller, being first duly sworn, say: That

I am the attorney for the within named defendant

J. Potter Whittren in the above-entitled action ; that

I have read the foregoing answer and know the con-

tents thereof, and that I believe the same to be true

;

that I make this affidavit and verification for the rea-

son that the said defendant is n'ot within the District

of Alaska.
F. E. FULLER.

Subscribed and sworn to Ijefore me this 26th day

of November, A. D. 1906.

[Notarial Seal] F. R. COWDEN,
Notary Public in and for the District of Alaska,

Residing at Nome, Alaska,
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Service of the within answer and receipt of copy

acknowledged this 27 day of Nov.

C. D. MURANE,
Attorney for Plaintiff.

[Endorsed] : Original. No. 1629. District Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie et al., Defendants.

Answer of J. Potter Whittren to Plaintiff's Second

Amended Complaint. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 27, 1906. Jno. H. Dunn, Clerk. By
, Deput}^ L. Fuller, Attorney for De-

fendant J. Potter Whittren, Nome, Alaska.

Tu tlie Dififn'c Court, Disfric of Alaslxn, Second

Division.

Plaintiff,

J. J. CHAMBERS,

vs.

ANDREW EADIE at al..

Defendant.

[Plaintiff's Demurrer to Further Answer, etc., of J.

Potter V/hittren.]

Comes now the plaintiff' by liis attorney C. D.

Murane, and demurs to the further answer and also

to the further answer and counterclaim of the de-

fendant J. Potter Whittren, and for cause of de-

murrer alleges

:

I.

That said ay^rmative matter set out in said further
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answer and in s said further answer by way of

counterclaim does not state facts s sufficient to con-

stitute a defense or counterclaim.

C. D. MURANE,
Attorney for Plaintiif.

[Endorsed]: No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie et al., Defendants.

Demurrer. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at N^ome.

Dec. 28, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. C. D. Murane, Attorney for Plaintiff.

Vidrid Court, Did rid of Alaska, Second Division.

J. J. CHAMBEKS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

[Answer of Frank H. V/askey to Second Amended

Complaint.]

Comes now Frank H. Waskey, one of the defend-

ants in the above-entitled action, and for answer to

plaintiff's second amended complaint denies and al-

leges as follows

:

I.

Denies each and every allegation of plaintiff's

seco/Hd amended complaint.
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II.

And for a further, separate and affirmative answer

said defendant Waskey alleges:

1. That the Bon Voyage Claim mentioned and

described in plaintiff's said second amended com-

plaint was located as a placer mining claim by the

defendant Whittren on the 1st day of January, 1902

;

that fi'om the 1st day of January, 1902, until the

241:h day of September, 1905, the said Whittren con-

tinued to be the owner in fee of said claim; that on

the said 2-lth day of September, 1905, the said Whit-

tren, for a valuable consideration, by deed in writ-

ing, granted, sold and conve^^ed to the defendant

Eadie an undivided one-half interest in said claim,

and ever since the said last mentioned date the said

Whittren and the said Eadie have been, and they

now are, the sole owners of said claim as tenants in

common.

2. That on the 11th day of June, 1906. the said

Whittren and the said Eadie were so the owners of

said claim as tenants in common, and were then and

there in the sole, quiet and exclusive possession of

the same, and on said date the said Whittren and

Eadie did by an instrument in writing, lease, let and

demise a portion of said claim to the defendant

Waskey for the term to commence at the execution

of said lease and ending on the 1st day of June, 1908

;

that the portion of said claim so leased, demised and

let to this defendant is bounded and described as

follows

:
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All the following described lands and premises,

situate in Cape Nome Mining and Recording Dis-

trict, District of Alaska, to wit : Commencing at the

southwest corner stake of the Bon Voyage Placer

Mining Claim; thence northerly along the westerly

boundary line of said mining claim 1320 feet to the

northwest corner thereof; thence easterly along the

northerly boundary line of said mining claim 220

feet; thence southerly 1320 feet to the southerly

boundary line of said mining claim ; thence westerly

220 feet to the point and place of beginning ; being a

part of the said Bon Voyage Placer Mining Claim,

the location notice whereof is of record in the office

of the Recorder of said Cape Nome Recording Dis-

trict in Book 99, at page 296, of the Records of said

District.

That immediately upon the execution of said lease

the defendant Waskey entered upon said portion of

said claim and connnenced to mine and prospect the

same for gold in accordance with the terms of said

lease, and is still so engaged; that tlie defendant

Waskey has at all times kept and performed, and is

now keeping and performing, all the terms of said

lease on his part to be kept and performed ; that de-

fendant made and entered into said lease in good

faith, for a valuable consideration, without any

knowledge or notice whatever of plaintiff's alleged

interest in said claim, and defendant commenced and

continued to work, mine, and operate said claim for

a long period of time, in like good faith, at great ex-

X^ense and without any knowledge or notice of plain-

tiff's alleged interest in said claim.
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That said lease hereinbefore referred to was by

this defendant, on August 22d, 1906, filed for record

in the Office of the Recorder of the Cape Nome Re-

cording District, District of Alaska, within which

said claim was and is situated, and was thereafter

duly recorded in Vol. 16-1, at page 133 of the Records

of said District ; that a true copy of said lease is here-

unto annexed, marked Exhibit "A," and made a

part of this answer.

3. The defendant Waskey further alleges that

afterwards, to wit, on the 20th day of June, 1906, the

said Whittren and the said Eadie were so the owners

of said claim as tenants in common, and were then

and there, together with this defendant as lessee of

of the portion thereof hereinbefore described, in the

sole, quiet and exclusive possession of the said claim,

and on the said 20th day of June, 1906, the said

Whittren, Eadie, and this defendant made and en-

tered into a certain lease and contract of the remain-

ing portion of said mine for the term commencing on

said 20th day of June, 1906, and ending on the 20th

day of June, 1908 ; that the remaining portion of said

mine described in said lease and contract last herein-

aboA' e referred to is described as follows

:

The easterly 440 feet of said mining claim, being

all of the said claim not heretofore leased by the said

Eadie and the said Whittren to the said Waskey.
That immediately upon the execution of said con-

tract and lease, the defendant Eadie and Waskey
entered upon said portion of said claim described

therein and commenced to mine and prospect the
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same for gold in accordance with the terms of said

lease and ihej are still so engaged ; that the defend-

ants Waskey and Eadie have at all times kept and

performed, and are now keej^ing and performing,

all the terms of said contract and lease on their part

to be kept and performed.

That the said Waskey made and entered into said

contract and lease in good faith, for a valuable con-

sideration, without any knowledge or notice what-

ever of plaintiff's alleged interest in said s claim,

and the said defendant Waskey commenced and con-

tinued to work, mine and operate said claim and the

portion described in said contract and lease last here-

inbefore referred to for a long period of time, in like

good faith, at great expense and without any knowl-

edge or notice of plaintiff's alleged interest in said

claim.

That said lease and contract last hereinbefore re-

ferred to was by this defendant, on the 30th day of

August, 1906, filed for record in the Office of the

Recorder of the Cape Nome Recording District, Dis-

trict of Alaska, within which said claim was and is

situated, and was thereafter duly recorded in Vol.

164, at page 138 of the Records of said District ; that

a true copy of said contract and lease is hereto an-

nexed, marked Exhibit "B " and made a part of this

answer.

4. This defendant Wasky further alleges that he

has hereinbefore set forth the nature and duration

of his estate in the real property described in plain-

tiff's complaint and of his license and right to the
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Ijossessioii thereof, and further alleges that he is in

the possession of said property under and b}^ virtue

and pursuant to the two leases and contracts, Ex-

hibits "A" and "B," hereinbefore mentioned.

Wherefore, having fully answered this defendant

prays to go hence dismissed with judgment for his

costs.

ALBERT FINK,
IRA D. ORTON,

xittonieif for Defendant Frank H. Waskey.

United States of America,

District of Alaska,—ss.

Ira I). Orton, being first duly sworn, deposes and

says : That he is the attorney for Frank H. Waskey,

one of the defendants in the above-entitled action;

that he has read the above and foregoing answer and

knows the contents thereof and believes the same to

be true ; that the reason this affidavit is made by af-

fiant instead of the said Frank H. A¥askey is because

the said Frank H. Waskey is absent from the Dis-

trict of Alaska, and for that reason unable and in-

capable of making this verification.

IRA D. ORTON.

Subscribed and sworn to 1)efore me, this 14th day

of January, 1907.

[Notarial Seal] IDA O. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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Exhibit "A."

#36729.

This indenture, made this eleventh day of June, in

the 3^ear nineteen hundred and six, between Andrew

Eadie and J. Potter Whittren, both of Nome, Alaska,

lessors, and F. H. Waskey, of the same place, lessee,

witnesseth

:

That the said lessors, for and in consideration

of the rents, royalties, covenants, and agreements

hereinafter reserved and contained and by the said

lessee to be paid, kept, and performed, do hereby

lease, demise and let unto the said lessee all the fol-

lowing described lands and premises, situated in

Cape Nome Mining and Recording District, District

of Alaska, to wit : Commencing at the southwest cor-

ner stake of the Bon Voyage Placer Mining Claim

;

thence northerly along the westerly boundary line

of said mining claim 1320 feet to the northwest cor-

ner thereof; thence easterly along the northerly

boundary line of said mining claim 220 feet; thence

southerly 1320 feet to the southerly boundary line of

said mining claim; thence westerly 220 feet to the

point and place of beginning; being a part of the

said Bon Voyage Placer Mining Claim, the loca-

tion notice whereof is of record in the office of the

recorder of said Cape Nome Recording District in

book 99, at page 296, of the records of the said dis-

trict.

To have and to hold all and singular the said de-

mised premises, together with the appurtenances, un-
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to the said lessee for the term commencing on the

date hereof and expiring at noon on the first da.y of

June, nineteen hundred and eight, unless sooner for-

feited or determined through the violation hy the

said lessee of any covenant or agreement hereinafter

contained and by him to be kept and performed.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said les-

sors as follows, to wit

:

1. To enter upon the said premises within five

da3^s from the date hereof and thereafter to pros-

pect, work, and mine the same in good and miner-like

manner, so as to take out the greatest possible

amount of gold and gold-dust therefrom, with due

regard to the continued future working of the said

mining claim and the |3reservation of the same as a

workable mine, and so to prospect, work and mine

the said premises steadily and continuously during

the term of this lease ; cessation of labor for a period

of ten days to be deemed a violation of this agree-

ment.

2. To properly timber all shafts and to keep all

shafts, tunnels, drifts, and stopes clear and in good

and safe condition.

3. To allow the said lessors, and their agent or

agent, at all times, to enter upon and into all parts

of the said premises, for purposes of inspection, and

to be present and to assist at all cleanups, the retort-

ing of the amalgam, and the weighing of the retort.

4. To give to the said lessors, at Nome, Alaska,

at least ten hour's- notice of each and every cleanup,

and to make no cleanup without giving such notice.
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5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining- claim, during each calendar 3^ear of the

term of this lease.

6. To pay to the said lessors, as royalt.y, thirty-

five per centum (35%) of all gold, gold-dust, and

other precious minerals and metals mined or ex-

tracted from the said premises during the term of

this lease, and to pay and deliver to the said lessors

such royalty out of, and immediately after, each and

ever}'' cleanup.

7. To allow no person or persons not in privity

with the said parties hereto to take or hold posses-

sion of the said premises, or any part thereof, under

any pretense whatever, during the said term.

8. Not to assign tliis lease, or any interest herein,

and not to sublet the said premises, or any part there-

of, without the written consent of the said lessors.

9. To quit and deliver up to the said lessors the

possession of the said premises, X x, in good or-

der and condition for continued future mining, with-

out demand or further notice, on said first day of

June, 1906, or at any time previous upon demand for

forfeiture.

It is expressly agreed that, upon the violation by

the said lessee of any covenant or agreement herein

contained, this lease, and the term hereof, shall, at

the option of the lessors, become forfeited and de-

termined, and the said lessors may at once enter into

the possession of the said ])remises and remove any

and all persons found thereon.
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Each and every part and covenant hereof shall

extend to and be binding upon the heirs, executors,

administrators, and assigns of the lessors, and, at

the oi3tion of the lessors, the executors, administra-

tors, and assigns of the said lessee.

In witness whereof, the said parties have hereunto

set their hands and seals the day and year first above

written.

Done in triplicate.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify, that on this 11th day of June,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew
Eadie, J. Potter Whittren and F. H. Waskey, to me
known and known to be the same persons described

in and whose names are subscribed to the within in-

strument, and acknowledged that they executed the

same freel}^ and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.
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Filed for record Aug. 22, 1906, 2 :20 P. M. Re-

quest of F. H, Waskey.

F. E. FULLER,
Recorder.

Deputy.
(Vol. 164, Page 133.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instru-

ment numbered 36729, the same being Agreement

Between Andrew Eadie, and J. Potter Whittren,

Lessors, and F. H. Waskey, Lessee, as the same ap-

pears of record in Volume 164, at page 133 thereof,

of the records of my office.

Witness my hand and the seal of the said office this

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

Exhibit "B."

#36869.

AGREEMENT.
This agreement, made this 20th day of June, in

the year nineteen hundred and six, by and between
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Andrew Eadie, J. Potter Whittren, and F. H.

Waske,y, all of Nome, Alaska, Witnesseth:

Whereas, the said Eadie and Whittren are the own-

ers of the Bon Voyage Mining Claim, situate in Cape

Nome Mining District, Alaska, the location notice

whereof is of record in the office of the Eecorder of

the Cape Nome Recording District, in book 99, at

page 296 of the Records of said District

;

And whereas, the said Eadie and A¥askey desire

to work and mine the easterly 440 feet of said mining

claim, being all of the said claim not heretofore leased

by the said Eadie and Whittren to the said Whaskey

:

Now, therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the other, the receipt whereof

is hereby acknowledged, and of the convenants and

agreements hereinafter contained, it is agreed as fol-

lows :

The said Eadie and Waskey agree to enter upon tlie

said premises within one day from the date hereof,

and thereafter to ]:>rospect, work and mine the same

in good and miner-like manner so as to take out the

greatest amount of gold and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the i:)reservation of the same as

a workable mine, and so to prospect, work and mine

the said premises steadily and continuously for the

full term of two (2) years from the date hereof, or

until said premises shall have been thoroughly and

completely mined and worked out ; cessation of labor

for a period of ten (10) days to be deemed a violation

of this agreement.
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To properly timber all shafts and to kee]) all shafts,

tunnels, drifts and stopes clear and in ojood and safe

condition

;

To allow the said Whittren or his ag'ent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and to

assist at all cleanups, the retorting of the amalsjam,

and the weighing of the retorts, and to give said

AVhittren or his agent due notice of each and ever}^

cleanup.

It is agreed that of all the gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by the said Eadie and Was-

key, under this agreement, one-eighth (1/8) part

shall be paid and delivered to said Whittren imme-

diately after each and every cleanup, and one-eighth

(1/8) part to the said Eadie, and the remainder shall

be retained by, and equally divided between, the said

Waskey and Eadie, after paying from such remain-

der all costs and ex])enses of mining and operating'

under this agreement; the expense of first toeatiii/j

pay, however, to he home solely by snid Waskey.

In witness whereof, the said parties have hereunto

set their hands and seals in tri]3licate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F.H. WASKEY. [Seal]

Signed, sealed and delivered in the presence^ of

P. D. OVERFIELl).
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Distrir't of Alaska,

Cape Nome Precinct,—ss.

This is to certif.y that on this 30th day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualitied, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me
known and known to be the same persons described

in and whose names are subscribed to the within in-

strument, and acknowledged that they executed the

same freely and voluntarily.

Witness m}' hand and notarial seal this oOth day of

August, A. D. 1906.

[Notary; Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for Record Aug. 30, 1906, 2:50 P. M.

Request of F. H. Waskey,

F. E. FULLER,
Recorder.

Deputy,

(Vol. 164, Page 138.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I. F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District
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of Alaska, do hereby certify that the above and fore-

going is a true, full and complete eopy of Instrument

numbered 36869, the same being agreement between

Andrew Eadie, J. Potter Whittren and F. H. Was-

key, as the same appears of record in Volume 164, at

page 138 thereof, of the records of my office.

Witness my hand and seal of the said office this

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

United States of America,

District of Alaska,—ss.

Due service of the within answer is hereby accept-

ed at Nome, Alaska, this 14 day of January, 1907, by

receiving a copy thereof.

C. D. MURANE,
Attorney for Plff.

[Endorsed]: #1629. Original. In the District

Court for the District of Alaska, Second Division.

J. J. Chambers, Plaintiff, vs. Andrew Eadie, et al..

Defendants. Answer of Waskey to Second Amended

Complaint. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jan. 15, 1907, Jno. H. Dunn, Clerk. By
,

Deputy. Ira D. Orton, Attorney for Deft. F. H.

Waskev.
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[Answer of Andrew Eadie to Second Amended Com-

plaint.

In the District Court for tlie District of Alaslai,

Second Dii'isio)L

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK WASKEY,
Defendants.

ANSWER.
Comes now the defendant, Andrew Eadie, and an-

swering the second amended complaint of the plain-

tiff filed herein, admits, den/ys and alleges

:

I.

Denies any knowledge or information sufficient to

form a l)elief as to any of the allegations contained in

])aragraph I of said second amended complaint, and

demands proof thereof.

II.

Denies generally each and every allegation contain-

ed in Paragraph II of said second amended com-

plaint.

And for a further, separate answer and defense to

said second amended complaint, answering defendant

alleges

:

I.

That he is tlie owner in fee of an undivided one-

half (1/2) interest of the ])remises described in plain-
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tiff's second amended complaint, in the possession

and entitled to the possession of the same.

Wherefore, this answering defendant, havinj^ fully

answered the second amended complaint of plaintiff

filed herein demands judgment that he is the owner in

fee of an undivided one-half (1/2) interest in said

])remises described in ]3laintiff's second amended

complaint and entitled to the possession of the same,

and for his costs and disbursements herein incurred.

O. D. COCHRAN,
Attorney for Defendant, Eadie.

United States of America,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, de])oses and

says

:

. ^ ?y

;

That he is the answei'ing defendant named in the

foregoing answer; tliat he has read the same, knows

the contents thereof and that the same is true as lie

verily believes.

ANDREW EADIE.

Subscribed and sworn to before me, this 8th day of

February, 1907.

[Notary Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.

Received a copy of the foregoing answer this 8th

day of Feb., 1907.

C. D. MURANE,
Atty. for Plaintiff.
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[Endorsed] : No. 1629. In the District Court for

the District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, et al.. Defendants.

Answer. Filed in the of&ce of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Feb. 9, 1907, Jno. H. Dunn, Clerk. By ,

Deputy. O. D. Cochran, Atty. for Defendant, Eadie.

[Order Overruling Plaintiff's Demurrer to Defend-

ants' Answer.]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1629.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

ORDER OVERRULING DEMURRER.
This case comes on for hearing upon plaintiff's de-

nuirrer to defendant's answer.

The demurrer was submitted without argument,

upon the pleadings and files in the case, and the

Court having examined the pleadings and files here-

in and being fully advised in the premises orders that

the said demurrer be and the same is hereby over-

ruled.

ALFRED S. MOORE,
Dist. Judge.

Nome, Alaska, April 20, 1907.
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[Endorsed]: No. 1629. In the United States

District Court for the District of Alaska, Second Di-

vision. J. J. Chambers vs. Andrew Eadie, et al.

Order Overruling Demurrer. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Apr. 22, 1907. Jno. H. Dunn,

Clerk. By , Deputy. Vol. 5, Orders and

Judgments, p. 197. Comp. McB.

[Plaintiff's Reply to Separate Answer of J. Potter

Whittren.]

/;/ fJtc Dintyicf Court for the District of Alaska, Sec-

ond Division.

No.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

REPLY.
Comes now plaintiif J. J. Chambers and for reply

to the separate answer of J. Potter Whittren in the

above-entitled action, denies any knowledge or in-

formation sufficient to foiin a belief as the the exe-

cution of the lease or leases mentioned on the first

page of said answer; and,

Denies any knowledge or information sufficient to

form a belief as to whether said defendant Waskey

and Eadie are "working and mining the same under
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said lease and agreement," or under any agreement

as set forth in said answer upon said first page, and

tlierefore denies each and all of said allegations.

Plaintiff denies each and every allegation con-

tained in said answer commencing with the words

"and further answering" in the last line of the first

page of said answer and ending with the words

"years therein specified," on the second ])age of said

answer, and the whole thereof.

AVhcrefore, plaintiff, having fnlly replied to the

answer of the said defendant Whittrcn, demands

judgment as he has heretofore demanded in his com-

I'laint on file herein.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

J. J. Chamhers, being first duly sworn, upon his

c-atli deposes and says

:

I am the ])laintiff in the foregoing reply; I have

read said reply, know the contents thereof, and the

matters therein stated are true as I verily believe.

J. J. CHAMBERS.

Subscril)ed and sworn to before me, this 10 day of

June, 1907.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Sec-

ond Division.

Service of the foregoing reply admitted by copy

tlie 10th dav of June. 1907.

F. E. FULLER,
Atty. for Deft. Whittren.
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[Endorsed]: No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-
l)ers, Plaintiff, v. Andrew Eadie, J. Potter WMttren
and Frank H. Wasky, Defendants. Reply to An-
swer to Deft. Whittren. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jun. 10, 1907. Jno. H. Dunn, Clerk. By
, De^juty. C. D. Murane, Attorney for

Plaintiff. McB.

[Plaintiff's Reply to Separate Answer of Frank H.

Waskey to Second Amended Complaint.]

In the District Court for the District of Alaska, Sec-

ond Division.

No.

J. J. CHAMBERS,
Plaintiff,

V.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

REPLY.
Comes now the plaintiff J. J. Chambers and for

reply to the separate answer of the defendant Frank

H. Waskey to plaintiff's second amended complaint,

denies and alleges as follows

:

I.

For reply to Paragraph I to defendant's further

separate and affirmative answer and defense, plain-

tiff denies each and every allegation contained in said
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paragraph, except that the Bon Vo3^age Claim was lo-

cated as a ])lacer mining claim by the defendant

Whittren on the 1st da.y of Jannar.y, 1902, and that

the said defendant Whittren for a valuable consider-

ation b}' deed in writing, granted, sold and conveyed

to the defendant Eadie an undivided one-half (i/.)

interest in said claim.

II.

For reply to the second paragraph of said answer,

plaintiff denies any knowledge or information suffi-

cient to form a Ijelief as to the matters contained in

said paragraph, and therefore denies the allegations

of said paragraph and the whole thereof, except that

plaintitf admits that said Bon Voyage Claim is situ-

ated in the Cape Nome Recording District, District

of Alaska.

III.

For reply to Paragraph III of said answer of de-

fendant Waskey, plaintiff denies any knowledge or

information sufficient to form a belief as the truth

of the matters therein stated, and therefore denies

ea.s'h and every allegation contained in said para-

graph, except that said claim is situated in the Dis-

trict of Alaska.

IV.

For reply to Paragraph lA^ of said answer of the

defendant AVaskey, plaintiff denies any knowledge or

information sufficient to form a belief as to the truth

of the matters therein stated, and therefore denies

each and every allegation contained in said para-

graph.



vs. J. J. Chamhers. 51

Wherefore plaintiif, having fully replied to the

said answer of the defendant Waske.y, prays judg-

ment as he has heretofore prayed in his complaint on

file herein.

C. D. MURANE,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, upon his

oath deposes and says : I am plaintiff in the foregoing

reply, have read said reply and know the contents

thereof, and the matters therein stated are true as I

verily believe.

J. J. CHAMBERS.

Subscribed and sworn to before me this 10th day

of June, 1907.

• [Notary Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Service of the foregoing reply received by copy

this 10th June, 1907.

IRA D. ORTON,
Atty. for Deft. Frank H. Waskey.

[Endorsed] : No. 1629. In the District District

Court, District of Alaska, Second Division. J. J.

Chambers, Plaintiff, v. Andrew Eadie, J. Potter

Whittren and Frank H. Waskey, Defendants. Re-

ply to Answer of Deft. Waskey. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Jun. 10, 1907. Jno. H. Dunn,
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Clerk. By , Deputy. C. D. :\Iuraiie, At-

torney for Plaintiff MeB.

[Plaintiff's Reply to Answer of J. Potter Whittren

to Second Amended Complaint.]

In flic JJi.strict Court for the District of Alaska, Sec-

ond Division.

No. -

—

.

J. J. CHAMBERS,
Plaintiff,

ys.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASpEY,

Defendants.

REPLY TO ANSWER OF J. POTTER WHIT-
TREN TO PLAINTIFF5S SECOND
AMENDED COMPLAINT.

Comes now the plaintiff in the aboye—entitled ac-

tion, J. J. Chambers, and for reply to answer of J.

Potter Whittren to plaintiff's second amended com-

plaint, denies each and eyery allegation contained in

Paragraph II of said answer, except the allegation

that the defendants duly located and appropriated

said placer mining claim on the 1st day of January

1902.

For reply to Paragraph III, being designated as a

further answer to plaintiff's second amended com-

plaint, by wa.s- of counterclaim, plaintiff denies each

and eyery allegation contained in said counterclaim
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and the whole thereof, except that plaintiff admits

that on or abont the 20th day of July, 1906, he caused

to be filed and recorded in the office of the Recorder

of the Cape Nome Recording District, Alaska, a cer-

tain paiDer writing, a conveyance to an undivided

one-half (i/>) interest in the l)on voyage Placer Min-

ing Claim from the defendant Whittren to this plain-

tiff, and this plaintiff claims a one-half (i/^) interest

in said mining claim, adversely to said defendant

AVhittren.

Wherefore, plaintiff, having fully replied to an-

swer of the said defendant Whittren to plaintiff' 's

second amended complaint, prays judgment as he has

heretofore prayed in his said complaint.

C. D. MURANE,
Attorney for Plaintiff.

United States of ilmerica.

District of Alaska,—ss.

J. J. Chambers. ])eing first duly sworn, upon his

oath deposes and says

:

I have read the foregoing reply, know the contents

thereof and the matters therein stated are true as I

verilv believe.

J. J. CHAMBERS.

Subscribed and sworn to before me this 17 day

of June, 1906.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Copv rec'd. June 17, 1907.

F. E. FULLER,
Atty. for Deft. Whittren,
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[Endorsed]: No. 1629. In the District Conrt,

District of Alaska. Second Division. J. J. Cliam-

bers, Plaintiff, v. Andrew Eadie, J. Potter Wliit-

tren and Frank H. Waskev, Defendants. Reply to

Answer of J. Potter Whittren to Plaintiff's Second

Amended Complaint. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jun. 17, 1907. Jno. H. Dunn, Clerk.

By , Deputy. C. D. Murane, Attorney

for Plaintiff McB.

In the District Court for the District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

[Amended Answer of Andrew Eadie to Second

Amended Complaint.]

Comes now the defendant, Andrew Eadie, and

leave of Court being first had and obtained, files this

his amended answer to the second amended com-

plaint of the plaintiff filed herein, and answering

said complaint admits, denies and alleges:

I.

Denies any knowledge or infoi-mation sufficient to

form a belief as to the allegations contained in Para-

graph I of said second amended complaint, and de-

mands proof thereof.
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II.

Denies generally each and every allegation con-

tained in Paragraph II of said second amended com-

plaint.

And for a first further and separate defense to

said action, answering defendant alleges:

I.

That he is now and has been since the 24th day of

September, 1905, the owner in fee of an undivided

one-half of the premises described in plaintiff's sec-

ond amended comjjlaint, in the possession and en-

titled to the possession of the same.

And for a further and second separate answer and

defense to said action, this ans-wering defendant al-

leges :

I.

That on and prior to the 20th day of June, 1906,

the defendant Whittren personally and through his

lessee,, the defendant, Frank II. Waskey, were in

the actual possession of an undivided one-half of

the same mining claim described in plaintiff's com-

plaint, and the said defendant Whittren claiming to

be the owner in fee of said undivided one-half of said

mining claim.

II.

That on the said 20th day of June, 1906, this answer-

ing defendant and the defendant, Frank H. Waskey,

relying upon the claims and representations of the

said defendant Whittren, did in good faith and with-

out any knowledge whatever of the pretended claim

of the plaintiff in said i3remises lease from the said
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defendant Whittren and said defendant Eadie, for

valuable consideration the easterly 440 feet of said

mining claim, and the said defendants Whittren and

Waskey and this answering defendant, upon said

date, made and entered into into a certain lease and

contract, whereby the said defendant Waskey and

this answering defendant did lease the said easterly

440 feet of said mining claim, a copy of which said

lease and contract is annexed to this complaint and

marked Exhibit "A," and hereby referred to and

made a part hereof.

III.

That immediately upon the execution of said con-

tract and lease, the defendants Eadie and Waskey,

in good faith and without any notice whatever of the

pretended claim of the plaintiff to said mining claim,

entered upon said portion of said claim described

in said contract and lease and commenced to mine

and prospect the same for gold in accordance witli

the terms of said lease, and continued to prospect

and mine said claim in accordance with the terms of

said contract and lease until prevented from so doing

by an order of this Court, and in prospecting and

mining said portion of said mining claim described

in said contract and lease expended upwards of the

sum of Ten Thousand ($10,000.00) Dollars, and ex-

pended a large amount of money in prospecting and

mining said ground prior to the conmaencemeut of

this action; that defendants, Waskey and Eadie,

have at all times kept and performed, and are now

keeping and performing all the terms of said con-
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tract and lease on their part to be kept and per-

formed; that said lease and contract hereinbefore

referred to was on the 30th day of August, 1906, filed

for record in the office of the Eecorder of the Cape

Nome Mining and Recording District, District of

Alaska, within which said claim was and is situated,

and Avas thereafter duly recorded in Volume 164, at

page 138 of the Records of said Mining and Record-

ing District.

IV.

That the nature and duration of the estate of the

said answering defendant in said undivided one-half

of said mining claim claimed by tlie plaintiff is mi

leasehold estate for years as set forth in said contract

and lease marked Exhibit "A," a coj)y of which is

hereto attached.

V.

That the answering defendant is in the possession

of said portion of said mining claim described in said

contract and lease pursuant to the terms and condi-

tions thereof.

Wherefore, this answering defendant, having full.y

answered the second amended complaint of the 23lain-

tiff filed herein, demands judgment that he is the

owner in fee of an undivided one-half of said mining

claim described in plaintiff's second amended com-

plaint, and entitled to the possesion of the same, and

that he has a^/ leasehold estate for years, according

to the tenns of the lease and contract hereinbefore

referred to, and for his costs and disbursements in-

curred in this action.

O. D. COCHRAN,
Attorney for Defendant, Andrew Eadie.
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United States of Anieriea,

District of Alaska,—^ss.

Andrew Eadie, being first duly sworn, deposes and

says : That he is one of the defendants named in the

above-entitled action ; that he has read the foregoing

amended answer, knows the contents thereof, and the

same is true as he verily believes.

ANDREW EADIE.

Subscribed and sworn to before me, this 23 day of

Julv, 1907.

O. D. COCHRAN,
Notary Public in and for the District of Alaska.

Exhibit "A."

AGREEMENT.
This agreement, made this 20th day of June, in

the year nineteen hundred and six, B?< and Between

Andrew Eadie, J. Potter Whittren, and F. H. Was-

kej, all of Nome, Alaska,

WITNESSETH

:

Whereas, the said Eadie and Whittren are the

owners of the Bon Voyage Placer Mining Claim, sit-

uate in Cape Nome Mining District, Alaska, the lo-

cation notice whereof is of record in the office of the

Recorder of the Cape Nome Recording District, in

book 99, at page 296 of the Records of said District

;

And whereas, the said Eadie and AVaske}^ desire

to work and mine the easterly 440 feet of said min-

ing claim, being all of the said claim not heretofore

leased by the said Eadie and AVhittren to the said

Waskey

;
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Now therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the other, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows :

The said Eadie and Waskey agree to enter upon

the said premises within one day fix)m the date here-

of, and thereafter to pro7).9pect, Avork and mine the

same in good and miner-like manner so as to take

out the greatest amount of gold and gold-dust there-

from, with due regard to the continued future work-

ing of the said premises and the preservation of the

same as a workable mine, and so to prospect, work

and mine the said premises steadily and continuously

for the full tenn of two (2) years from the date here-

of, or until said premises shall have been thoroughly

and completely mined and worked out ; cessation of

labor for a period of ten (10) days to be deemed a

violation of this agreement.

To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition

;

To allow the said Whittren or his agent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and to

assist at all cleanups, the retorting of the amalgam,

and the weighing of the retort, and to give said Whit-

tren or his agent due notice of each and every clean-

up.

It is agreed that of all the gold, gold-dust and otlier

precious minerals and metals mined or extracted
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from the said premises by the said Eadie and Was-

key, under this agreement, one-eighth (1/8) part

shall be paid and delivered to said Whittren imme-

diately after each and every cleanup, and one-eigh^

(1/8) part to the said Eadie, and the remainder

shall be retained by, and equally divided between the

said Waskey and Eadie, after paying from such re-

mainder all costs and expenses of mining and oper-

ating under under this agreement; the expense of

first locating pay, however, to be borne solely by said

Waskey.

In witness whereof, the said parties have here-

unto set their hands and seals in triplicate, the day

and year first above written.

J. POTTER WHITTKEX. [Seal]

ANDEEW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed sealed and delivered in the presence of:

F. D. OVERFIELD.
F. E. FULLER.

District of Al.sr/ka,

Cape Xome Precinct,—ss.

This is to certify that on this 30th day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren, and F. li. Waskey, to me

kno\^m and knowii to l)e the same person described

in and whose names are subscri])ed to the within in-

strument, and acknowledged that they executed the

same freelv and voluntarilv.
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Witness my hand and notarial seal this 30th day

of August, A. D. 1906.

F. E. FULLER,
Notary Public for Alaska.

[Endorsed]: No. 1629. In the District Court

for the District of Alaska, Second Division. J. J.

Chambers, Plaintiff, vs. Andrew Eadie, et al., De-

fendants. Amended Answer of Deft. Eadie. Filed

in the Office of the Clerk of the Dist. Court of Alaska

Second Division, at Nome. July 23, 1907. Jno. H.

Dunn, Clerk, By , Deputy. O. D. Coch-

ran, Atty. for Defendant, Eadie. Mc.B.

In the District Court for the District of Alaska,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE et al.,

Defendants.

Amended Ansv/er of J. Potter Whittren to Plain-

tiff's Second Amended Complaint.

Comes now the defendant J. Potter Whittren, and
by leave of Court first obtained, files this his amended
answer to plaintiff's second amended complaint, and

I.

Denies each and every allegation in the said com-
plaint contained, except only he admits that the said

premises were duly located by this defendant in the

year 1902.
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II.

And for a separate answer and defense to the said

complaint this defendant alleges that he is the owner

in fee and entitled to the possession of one undivided

half part of ithe said Bon Vo,yage placer mining

claim mentioned in the said complaint, and that

he has been such owner and entitled to such posses-

sion ever since the fii*st day of January, 1902; that

on said date this defendant duly located and ap-

jiropriated the said premises as a placer mining

claim, and that ever since he has been in the posses-

sion thereof and entitled to such possession, except

that on or about the 11th day of June, 1906, he de-

mised and let the westerly 220 feet thereof to the

defendant Waskey for a term of two years, and that

since said time the said Waskey has been in the

possession of the said portion of the said claim;

and that the said defendants Waskey and Eadie have

been in the possession of the remainder of the said

mining claim since on or about the 20th day of June,

1906, under and according to the terais of an agree-

ment for the working and mining of the said prem-

ises that day made by the defendants.

III.

And for a second further and separate answer to

the said complaint, and by \\B.y of counterclaim, this

defendant alleges

:

1. That he is the owner in fee of an undivided

half part of that certain placer mining claim known

as the Bon Voyage, situate in the Cape Nome Record-

ing District, Alaska, as the same is particularly de-



vs. J. J. Chamhers. 63

scribed in the said complaint, and tliat lie has been

snch owner and entitled to and in. the actual pos-

session of the same since the first day of January,

1902, under and by virtue of the due location and

appropriation of the said premises as a placer

mining claim made on the said day by this defend-

ant; except that since on or about the 11th day of

June, 1906, the defendant F. H. Waskey has been

in the possession of the westerly 220 feet of the

said mining claim under and by virtue of a lease

thereof for the tenn of two years on that day made

by the defendants, and that since on or about the

20th day of June, 1906, the defendants Andrew

Eadie and F. H. Waskey have been in the ])osses-

sion of the remainder of the said mining claim undei'

and according to the terms of an agreement for the

worldng of the said portion for the term of two

years after the said date.

2. That on or about the 20th day of July, 1906,

the plaintiff caused to l^e filed and decorded in the

office of the recorder of the Cape Xome Recording

District, Alaska, a certain paper writing purport-

ing to be a conveyance of an undivided half interest

in the said mining claim from this defendant to

the ]3laintiff, a copy whereof is hereto annexed,

marked Exhibit "A"; and that ever since said 20th

day of July, 1906, the plaintiff has claimed adverse-

ly to this defendant a half interest in the said min-

ing claim, under and by virtue of the said alleged

conveyance.

3. That the said paper writing, recorded as afore-

said, was not, and is not, the deed or conveyance of
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this defendant, all of which wa^^, and is, well known

to the plaintiff; that the plaintiff wrongfully and

fraudulently caused the said paper writing to be

placed of record, well knowing that the same was

fraudulent and void, and has ever since and now

does claim some interest or estate in the said ])rem-

ises thereunder; hut that the plaintiff has no claim,

estate, or interest whatever in or to the said premises

or any part thereof.

IV.

And for a third further and separate answer and

partial defense to the said complaint, and by way of

counterclaim, this defendant alleges

:

1. That the plaintiff ought not to be permitted

to allege that he is the owner an undivided fourth

interest in the said Bon Voyage mining claim or en-

titled to the possession thereof, or that he has been

damaged by the withholding thereof by tlie defend-

ants, because that on or about the 2-4th day of May,

1906, this defendant was the owner of the premises

aforesaid and in the possession thereof and entitled

to such possession, and on the said day the plain-

tiff duly made, executed, and delivered to this de-

fendant an instrument in writing, signed by the

plaintiff wherein and whereby the plaintiff duly ac-

knowledged this defendant to be such owner and en-

titled to such possession, and promised and agreed

to execute and deliver to this defendant, upon de-

mand, a deed conveying unto this defendant the

premises aforesaid.
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2. That by reason of the premises the j)laintiff

is estopped from alleging that he is the owner of the

said one-fourth interest in the said mining claim or

entitled to the possession thereof or that the defend-

ants are wrongfully withholding the same from him,

or that he has been damaged in any sum whatever

by the holding thereof by the defendants.

Wherefore, this defendant demands judgment

that the said complaint of the plaintiff be dismissed

;

that it be adjudged and decreed that this defendant

is the owner of an imdivided half part of the said

premises, and that the plaintiff has no claim, es-

tate, interest, or demand thereto or therein ; that the

said paper writing purix)rting to be a conA^eyance

from this defendant to the plaintiff be adjudged

and decreed not to be the deed of the this defend-

ant, and that the same is void and of none effect,

and that the plaintiff be forever barred and enjoined

from asserting any claim, right, title, interest, or

estate mader the said paper writing in or to the said

premises, or any part thereof ; that, in case the said

paper writing shall be considered the deed of this

defendant, then the plaintiff be ordered and ad-

judged to execute and deliver to this defend-

ant a good and sufficient deed conveying unto this

defendant an undivided fourth part of the said min-

ing claim; and that this defendant have such other

and further relief as to the Court shall seem and

proper.

F. E. FULLER,

Attomev for Defendant, J. Potter Whittren.
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Exhibit "A."

#35972

Know all men by these presents: That J. Potter

AVhittren, of Nome Cit.y, Alaska, the party of the first

part, for and in consideration of the sum of One

($1.00) Dollars, lawful money of the United States of

America, to him in hand paid by J. J. Chambers of

the same place, the party of the second ]3art, the re-

ceipt whereof is hereby acknowledged, does by these

presents grant, bargain, sell, and convey unto the said

party of the second part, liis executors, administra-

tors and assigns, an undivided one-half (1/2) inter-

est in the following described property: Bench

Claim knowm as the "Rocky Bench," opposite No. 2,

in "Extra Dry," a tributary of Nome River, staked

Jan. 1st, 1902.

The "Bon Voyage" Bench Claim on the left limit

of Newton Gulch, opposite No. 3, above 1500 ft. to the

southeast staked Jan. 1st, 1902.

No. 5-1/2 Little Creek, a tributary of Snake River,

said 5-1/2 being a fraction at No. 5 below Discovery

in Little Creek, all of the above being in Cape Nome
Recording District, District of Alaska, and staked

by J. Potter Whittren.

To have and to hold, the same to the said party of

the second part, his executors, administrators and as-

signs, forever. And he does for his heirs, executors,

administrators, covenant and agree to and with the

said party of the second part, exeevitors, administra-

tors and assigns, to warrant and defend the sale of

the said property, goods and chattels hereby made
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unto the said party of the second part, his executors,

administrators and assigns, against all and every per-

son and persons whomsoever lawfully claiming or to

claim the same.

In Witness Whereof, I have hereunto set my hand

and seal the 21st day of April, in the year of our Lord

one thousand, nine hundred two 1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in presence of

F. E. FULLER.
Territory of Alaska.

Precinct of Nome,—ss.

This is to certif}^, that on the 21st day of April, A.

D. 1902, before me, F. E. Fuller, a Notary Public in

and for the Territory of Alaska, duly commissioned

and sworn, personally came J. Potter Whittren, to

me known to be the individual described in and who

executed the within instrument and acknowledged to

me that he signed and sealed the same as his free and

vo«^untary act and deed, for the uses and purposes

therein mentioned.

Witness my hand and Official Seal, the day and

year in this certificate first above written.

F. E. FULLER,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

Filed for record July 20, 1906—2 P. M, Request

of J. J. Chambers.
P. E. FULLER,

Recorder.

F. R. Cowden,

Deputy.

(Vol. 163, page 387)
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United States of America,

District of Alaska,

Second Division,—ss.

I, J. Potter Wliittren being- first duly sworn, say

:

That I am one of the defendants in the above-entitled

action; that I have read the foregoing amended an-

swer and know the contents thereof, and that I believe

the same to be true.

J. POTTER WHITTREN.

Subscribed and sworn to before me this 23d da}^ of

July, A. D. 1907.

[Notarial Seal] F. E. FULLER,
Notary Public.

[Endorsed]: Original. No. 1629. District

•Court, District of Alaska, Second Division. J. J.

Chambers, Plaintiff, vs. Andrew Eadie et al., Defend-

ants. Amended Answer of J. Potter Whittren.

Filed in the Office of the Clerk of the Dist. Court of

Alaska Second Division, at Nome. Jul. 23, 1907.

Jno. H. Dunn, Clerk. By
, Deputy. F.

E. Fuller, Attorney for
, Nome, Alaska.
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[Plaintiff's Reply to Amended Answer of J. Potter

Whittren.]

In the District Court for the District of Alasha,

Second Division.

No

J. J. CHAMBERS,
Plaintiff,

V.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

REPLY.
Comes now the j^laintiff in the above-entitled action

and for the reply to the amended answer of the de-

fendant J. Potter Whittren, filed on the 23d da.y of

August, 1907, in the above-entitled cause and court,

admits and denies as follows

:

I.

For reply to paragraph No. II on page No. I of

said amended answer, plaintiff denies each and every

allegation contained in said paragraph and the whole

thereof, except that plaintiff admits that on the 1st

day of January, 1902, defendant Whittren duly lo-

cated and appropriated said premises as a placer min-

ing claim.

II.

For reply to the second, further and separate an-

swer to said complaint by way of counterclaim, plain-

tiff denies each and every allegation contained in said
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defense and counterclaim and each parag-rapli of said

answer and the whole thereof, except that plaintiff

admits that said premises were duly located as a

placer mining claim by said defendant on the 1st day

of January, 1902.

Wherefore, plaintiff having fully replied to the an-

swer of said defendant, prays judgment as he has

heretofore prayed in his second amended complaint

on file herein.

WM. A. GILMORE and

C. D. MURANE,
Attorneys for Plaintiff.

United States of Amierica,

District of Alaska,—ss.

J. J. Chambers, being first duly sworn, upon his

oath deposes and says

:

I am in the plaintiff named in the foregoing action

;

1 have read the foregoing reply, know the contents

thereof, and the matters therein stated are true as I

verily believe.

J. J. CHAMBERS.

Subscribed and sworn to before me this 7 da.y of

August, 1907.

[Notary Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed]: No. 1629. In the District Court,

District of Alaska, Second Division. J. J. Cham-
bers, Plaintiff, v. Andrew Eadie, J. Potter Whittren

and Frank H. Waskey, Defendants. Reply to
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Second Division, ax
___

Dunn, Clerk. By- .^f

Attorneys for Plaintiff.

j„ o„ DMrict Court for Hie mduU oj

Second Division.

No

,T. J. CHAMBERS, p^^.^^.^^

V.

.^ T T^ATTFK WHITTKEN and

ANDEEW EADIE, J. POTTEK

PRANK H.WASIvEY.
^^^^^^^^^^^

REPLY.

comes no. tlie aV>ov.nai.ed plainU«^^
J-^_

--n^-^-t^tre":—dconiplaUitof

Pl.nti« aenles ai. L^^^ -^»—I^-

,„ffi...ient to form ^Jl^^^^^^^^^
'T 'Il'lf: i? n\ai. tills denial upon said

^rlTmel ell and everv allegation contained m

said paragraph.
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II.

For reply to the defendant Eadie 's second sepa-

rate answer and defense, plaintiff denies each and

every allegation contained in Paragraph One of said

affirmative defense.

III.

For reply to Paragraph Two of said separate de-

fense, Plaintiff denies each and every allegation con-

tained in said paragraph.

IV.

For reply to Paragraph Three of said affinnative

defense, plaintiff denies each and every allegation

contained in said paragraph and the whole t/<reof

,

save and except that plaintiff acbnits that said claun

is situate in the Cape Nome Eecording District, Dis-

trict of Alaska, and that the instrument referred to in

said paragraph designated as a "lease" is recorded

in volume 164, page 138 of the records of said Record-

ing District.

V.

Replying to Paragraph Four of said affirmative

defense, plaintiff denies each and every allegation

contained in said paragraph.

VI.

And replying to Paragraph Five of said affirmative

defense, plaintiff denies each and every allegation

contained in said paragraph and the whole thereof.

Except plaintiff admits said defendant is in posses-

sion of said claim.

Wherefore, plaintiff' having fully replied to the

affirmative matter stated in said amended answer.
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prays judgment as he has heretofore prayed in his

second amended complaint on file herein,

WM. A. GILMORE and

C. D. MURANE,
Attorneys for Plaintiff,

United States of America,

District of Alaska,—ss.

J, J, Chambers, being first duly sworn, upon his

oath, deposes and says : I am the plaintiff named in

the foregoing action ; I have read the foregoing reply,

know the contents thereof and the matters therein

stated are true as I verily believe.

J, J. CHAMBERS.

Subscribed and sworn to ]>efore me this 7th day of

August, 1907.

[Notarial Seal] C, D. MURANE,
Notary Public in and for the District of Alaska,

Services of the foregoing Reply accepted this 7th

day of Aug., 1907.

O, D, COCHRAN,
Atty, for Eadie,

[Endorsed] : No, 1629. In the District Court, Dis-

trice of Alaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie, J, Potter Whittren

and Frank H. Waskey, Defendants, Reply to

Amended Answer of Defendant Eadie, Filed in the

Office of the Clerk of the Dist, Court of Alaska, Sec-

ond Division, at Nome. Aug. 7, 1907. Jno. H.

Dunn, Clerk. By
, Deputy. ,

Atroenejs for Plaintiff.
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In the District Court, District of Alaska, Second Di-

vision.

No. .

J. J. CHAMBEPJS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

FRANK H. WASKEY,
Defendants.

Verdict.

We, the ,1ury dnlv empaneled and sworn to try the

above-entitled cause, find for the plaintiff and

ag'ainst the defendants, and that the plaintiff is the

owner in fee and entitled to the possession of an un-

divided one-half interest in the Bon Voya^'e Claim,

described as follows, to wit:

Commencing at the initial stake which is situated

about 1500 feet in a southerly direction from the ti])-

per end line of Creek Claim No. 3 below on Newton

Gulch, a tributar}^ of Dry Creek, said stake bein^ in

the north end line of said claim; thence 330 feet in

a westerly direction and parallel to said Newton

Gulch to corner stake No. 1 ; thence 1320 feet in a

southerly direction and at right angles, to corner

stake No. 2 ; thence 660 feet in an easterly direction

to corner stake No. 3 ; thence 1320 feet in a northerly

direction to corner stake No. 4; thence 330 feet to ini-

tial stake or place of beg-inning; said claim being situ-

ated on the divide known as Gold Hill, between New-
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ton Gulch and Nome River, and next to a certain

Bench Claim known as Gold Hill Claim No. 1, and

containing- about twenty acres of placer mining

ground.

And we further find that the plaintiff is entitled to

damages against the defendants, Andrew Eadie, J.

Potter Whittren, and Frank H. Waskey in the sum

og $20441.83—Twenty thousand, four forty-one 83/

100 Dollars.

Dated this 3d day of September, 1907.

FLOYD W. DAVIS,

Foreman,

[Endorsed]: #1629. In the District Court, Dis-

trict of Alaska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie, J. Potter Whittren and

Frank H. Waskey, Defendants. Verdict. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 3, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,

vs.

ANDREW EADIE, et aL,

Plaintiff,

Defendants.

Motion for New Trial.

Now come the defendants and move the Court to

vacate and set aside the verdict found and returned
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herein on the 3d day of September, 1907, in favor

of the plaintiff and against the defendants, and to

grant defendants a new trial herein for the follow-

ing causes materiall^y affecting the substantial rights

of the defendants

:

I.

Because the evidence was insufficient to justify

said verdict and because the verdict is against law.

II.

Because of the following errors in law occurring

at the trial and duly excepted to l)y the defendants

:

1. That the Court erred in holding that no altera-

tion was apparent on the face of Plaintiff's Exhibit

No. 1.

2. That the Court erred in admitting the instru-

ment designated as Plaintiff's Exhibit No. 1 in evi-

dence without explanation by the plaintiff of the al-

teration apparent u])on its face.

3. That the Court erred in admitting in evidence

Plaintiff's Exhi])it No. 1 without proof of its execu-

tion.

4. That the Court erred in holding tliat said in-

strument was duly executed under the laws of the

District of Alaska.

5. That the Court erred in holding that a lease

of a mining claim is not evidence of an interest in

real property.

6. That the Court erred in denying the offer of

the defendants, Eadie and Waskey, to show that they

held possession of the premises as innocent bona fide

l^urchasers for a valuable consideration, and with-
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the plaintiff.

7. That the Coui't erred in sustaining plaintiff's

objections to defendant's offer to shoAv in the pres-

ence of the jury that alterations on a written in-

strument similiar to those apparent on Plaintiff's

Exhibit No. 1 could be made b}^ acids and chemicals,

out an}^ notice of any claim or right on the part of

8. That the Court erred in refusing defendant's

offer to shoAv that writings could be wholly erased

by means of chemicals.

9. That the Court erred in refusing defendant's

offer to show that writings could be wdiolly erased

by means of acids.

10. That the Court erred in refusing to give the

instructions requested by defendant Whittren to the

effect that it was conceded by all the parties that

Plaintiff's Exhibit Xo. 1 had been altered in material

pai-ts since the date of its execution and acknowl-

edg<'ment, and that such alteration wasapparrtent

on the face of the instrument.

11. That the Court erred in refusing to instruct

the jury as requested by defendant Whittren, that a

party producing a writing as genuine which has been

altered, or appears to have been altered, after its

execution or making in a part material to the ques-

tion in dispute shall account for the appearance or

alteration.

12. That the Court erred in refusing to instruct

the jury as requested by defendant Whittren that

if the}" should find that the plaintiff had shown by

a preponderance of evidence that the that the altera-
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tion was made by or with the consent of the defend-

ant, Whittren, that they might consider the said

instrument as evidence of the plaintiff's title to the

premises claimed, but not otherwise.

13. That the Court erred in giving instruction

numbered 2 to the jury.

14. That the Court erred in giving instruction

numbered 3 to the jury.

15. That the Court erred in giving the following

part of instruction numbered 4 to the jurv: "You

are iiistructed that a change or alteration in a duly

executed deed of conveyance made by a grantor,

or with his consent, after a delivery of the same

and when it has once become operative, does not

make the deed void; therefore, I instruct you,

gentlemen of the jury, if you belive from all the

evidence in this case that the defendant Whittren

made a change in the instrument offered in evi-

dence by the plaintiff, Avhereby the quantity of in-

terest going to Chambers as reduced from a three-

quarters interest to a one-half interest, or if you

believe the said change was made with Whittren 's

consent, then I instruct you that the said deed

remains valid in its changed or altered form, and if

you further find that it was, as changed and purport-

ing to convey the undivided one-half of said claim,

delivered to the plaintiff by defendant Whittren,

you must then find the plaintiff to be the owner in fee

and entitled to the possession of an undivided one-

half interest in the said claim, together with damages
computed according to the rule hereinbefore stated."
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16. That the Court erred in instructing the jury

that a lease for a term of years under the Alaska

Code was not a conveyance of real land or deal prop-

erty such as under the circumstances of this case

would raise a question of priority of record Ijetween

a deed from Whittren and the leases from him to

Waskey and to Waskey and Eadie.

17. That the Court erred in giving instruction

numbered 5 to the jury.

18. That the Court erred in giving the following

portion of Instruction numbered 6 to the jury;

"You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor who has

no title to the ground leased, the lessee acquires no

interest in the ground by reason of the lease."

19. That the Court erred in giving the follow-

ing portion of Instruction numbered 6 to the jury:

"So if you find that the plaintiff is the owner in

fee of an undivided one-half interest in the said Bon
Vo,yage Placer Claim l)y reason of a conveyance

from the defendant Whittren, dated April 21st, 1902,

originally of the undivided three-fourths thereof,

now of the undivided one-half thereof, then I in-

struct you that the defendants Eadie and Waskey
have no lease on the said undivided one-half interest

in said claim, nor has Waskey alone any lease which

is of any le«gal force and effect as ag-'ainst the plain-

tiff, but the plaintiff must, regardless of said leases,

recover possession of his full undi^dded one-half

interest in the said claim and damages as hereinbe-

fore and hereinafter stated."
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20. That the Court erred in giving the following

portion of Instruction numbered 7 to the jury:

"If the plaintiff then, in this case, has accounted

for the alteration in the dded upon which he founds

his right of recovery by showing by a preponderance

of evidence that the alteration was made by the de-

fendant Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in the con-

troversy, and damages."

21. That the Court erred in giving Instruction

numbered 8 to the jur}^

22. That the Court erred in giving the following

portion of Instruction numbered 9 to the jury:

"You are also inmstructed that the question of

abandoment is not an issue in this case, and any testi-

mony introduced tending to show an abandonment

by the plaintiff of any rights theretofore claimed by

him, should not be considered by you for that par-

ticular purpose."

23. That the Court erred in giving the following

portion of Instruction numbered 11 to the jur}^:

"Now I add as a final special instruction for your

guidance that if you find for the plaintiff you will

find for the undivided one-half of the Bon Voyage

Claim in Controversy against all the defendants."

IRA D. ORTON,
ALBERT FINK,

Attys. for Deft. Waskey

b. D. COCHRAN,
Atty. for Defts. Eadie and AVhittren.

F. E. FULLER,
Attorneys for Defendant Whittren.
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Service of the foregoing motion and receipt of

copy admitted this 6th day of September, 1907.

C. D. MURANE and

WILLIAM A. GILMORE,
Attorneys for Plaintiff.

[Endorsed]: No. 1629. In the District Coni-t

for the District of Alaska, Second Division J. J.

Chambers, Plaintiff, vs. Andrew Eadie et al. De-

fendants. Motion for New Trial. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 6, 1907. Jno. H.

Dunn, Clerk. By , Deputy. O. D. Coch-

ran, Atty. for Defendants.

In the District Court for the District of Alaska,

Second Division.

No. 1629.

J. J. CHAMBERS
vs.

ANDREW EADIE et al.

Order Overruling Motion for New Trial.

This cause came regularly to be heard on Septem-

ber 21, 1907, upon defendant's motion for a new

trial, the same having been submitted by counsel

without argument, and the Court being fully ad-

vised in the premises, after giving careful considera-

tion to all the causes set forth in the motion, orders
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that the said motion be, and the same is hereby, over-

ruled.

ALFRED S. MOORE,
District Judge.

Nome,, Alaska, October 4th, 1907.

[Endorsed]: No. 1629. In the United States

District Court for the District of Alaska, Second

Division. J. J. Chambers vs. AndreAv Eadie et al.

Order Overruling Motion for New Trial. Filed in

the Office of the Clerk of the Dist. Court of zUaska,

Second Division, at Nome. Oct. 5, 1907. Jno. H.

Dunn, Clerk. By , Deputy. Vol. 5

Orders and Judgments, p. 490. Comp. McB.

In the District Court for the District of Alaska,

Second Divisio)}.

No.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and FRANK H. WASKEY,

Defendants.

Judgment.

This cause having come on for hearing in the

above-entitled court on the 26th day of August, 1907,

the parties appearing in person and by their respec-

tive attorneys, a jury haAing been duly and regularly

empaneled and sworn to try said cause, and after
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hearing the testimony introduced b}^ plaintiff and de-

fendants, the argmnents of counsel for plaintiff and

defendants, and the instructions of the Court, retired

to deliberate upon their verdict, and, subsequenth^,

retired into court with the following- verdict:

"We, the jury duly empaneled and sworn to try

the above-entitled cause, find for the plaintiff and

against the defendants, and that the plaintiff is the

owaier in fee and entitled to the possession of an un-

divided one-half interest in the Bon Voyage Claim,

described as follows, to wit

:

'^ Commencing at the initial stake which is situ-

ated about 1,500 feet in a southerly direction from

the upper end line of Creek Claim No. 3 Below, on

Newton Gulch, a tributary of Dry Creek ; said stake

being in the north end line of said claim ; thence 330

feet in a westerly direction and parallel to said New-

ton Gulch to comer stake No. 1; thence 1320 feet

in a southerly direction and at right angles, to cor-

ner stake No. 2 ; thence 660 feet in an easterly direc-

tion to corner stake No. 3; thence 1320 feet in a

northerly direction to corner stake No. 4; thence

330 feet to initial stake or place of beginning; said

claim being situated on the divide known as Gold

Hill, between Newton Gulch and Nome River, and

next to a certain Bench Claim known as Gold Hill

Claim No. 1, and containing about twenty acres of

placer mining ground.

"And we further find that the plaintiff is entitled

to damages against the defendants, Andrew Eadie,

J. Potter Whittren and Frank H. Waskey, in the



84 Andrew Eadie et al.

sum of $20,441.83, tw^enty thousand, four forty-one

83/100 dollars.

"Dated this 3d day of September, 1907.

"FLOYD W. DAVIS,
"Foreman."

Thereafter, the said defendants, by their attorneys,

tiled a motion for a new trial to set aside the verdict

of the jury, wliich said motion was submitted to the

Judge of the aljOA^e-entitled court, and was by the

Court, prior to this date, overruled and denied

;

And, whereas, heretofore, under a stipulation

signed by the attorneys for the respective parties,

the following order was made by the Court

:

"On reading and tiling the foregoing stipulation,

it is hereby ordered that the Miners and Merchants

Bank of Alaska be authorized to ctiase the gold-dust

deposited witli it subject to the order of the Court

in this action to be melted, assayed and shipped to

the Assay Office in Seattle, Washington, and the

said bank is hereby directed to hold the proceeds

thereof, less the usual charges, subject to the order

of the court."

Dated Nome, Alaska, June 5th, 1907.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

Now, therefore, by reason of the law and premises

it is hereby ordered and adjudged that the plaintiff

is the owner in fee and entitled to the possession of

an undivided one-half (1/2) interest of, in and to

that certain placer mining claim sii/^ate in the Cape
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Nome Eeeording- District, District of Alaska, known

ajid named the Bon Voyage Cairn, particularly de-

scribed as follows, to wit:

Commencing at the initial stake, which is situated

about 1,500 feet in a southerly direction from the up-

per end line of Creek Claim No. 3 Below, on New-

ton Gulch, a tributary of Dry Creek, said stake be-

ing in the north end line of said claim; thence 330

feet in a westerly direction and parallel to said New-

ton Gulch to corner stake No. 1 ; thence in a south-

erly direction and at right angles to corner stake No.

2 ; thence 660 feet in an easterly direction to corner

stake No. 3; 1320 feet in a northerly direction to

corner stake No. 4; thence 330 feet to the initial

stake or place of beginning; said claim being situ-

ated on the divide known as Gold Hill, between New-

ton Gulch and Nome River, and containing about

twenty acres of placer mining ground. And that

said defendants are not the owners or entitled to the

possession of said interest in said claim, or any part

thereof, and that plaintiff has been damaged by said

defendants Andrew Eadie, J. Potter Whittren and

Frank H. Waskey by the withholding of possession

of said i^remises from plaintiff and extracting gold

therefrom, and it is further ordered and adjudged

that i^laintiff have and recover of and from said An-
drew Eadie, J. Potter Whittren and Frank H. Was-
key, and each of them, judgment in the sum of

Twenty Thousand, Four Hundred and Forty-one

Dollars and Eighty-three cents ($20,441.83), and the

costs and disbursements of this action.
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It is further ordered and adjudged that the Miners

and Merchants Bank pay into the registery of this

court to the clerk thereof, to be applied upon the

foregoing judgment, the proceeds of the gold-dust

melted and assayed under the order of this Court

hereinbefore set out, and that execution may issue to

carry this judgment into effect.

Done and dated in open court on this 12th day of

October, 1907.

ALFRED S. MOORE,

Judge District Court, District of Alaska, Second

Division.

[Endorsed] : No. 1629. In the District Court, Dis-

trict of Aalska, Second Division. J. J. Chambers,

Plaintiff, vs. Andrew Eadie et al., Defendants. Judg-

ment. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Oct. 12,

1907. Jno. II. Dunn, Clerk. By ,
Dep-

uty. , Attorneys for Plaintiff. Vol. 5,

Orders and Judginents, p. 499. Comp. J. D. 2, page

40.
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/;/ tJie United States District Court in and for the

District of Alaska, Second Division.

No. 1629.

J. J. CHAMBEES,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN,

and F. H. WASKEY,
Defendants.

Bill of Exceptions.

Be it remembered, that the ahove-entitled aetion

came on for trial in Nome, Alaska, on the 26t]i day

of Angnst, 1907, at a Speeial Term of the above-en-

titled eonrt, regnlarly called and held in the town of

Nome, District of Alaska, before the Honorable Al-

fred S. Moore, Judge of the above-entitled court,

sitting with a jur}^

C. D. Murane, and W. A. Gilmore, Esquires, ap-

peared for the plaintiff.

F. E. Fuller and O. D. Cochran, Esquires, ap-

peared for the defendant J. Potter Whittren. O. D.

Cochran, Esquire, appeared for the defendant An-

drew Eadie. Ira D. Orton and Albert Fink, Es-

quires, appeared for the defendant Frank H. Was-

key.

Thereupon, a jury having been duly and regularly

empaneled and regularly sworn to try the above-en-
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titled action, the following proceedings were had

and testimony taken, to wit

:

Ira D. Orton, Esq., requested that the Court in-

struct the jury in writing, which the Court then and

there consented to do, and thereupon, it was then and

there stipulated by and between the attorneys for the

plaintiff and defendants, that any and all objections

and exceptions made or taken by any of the attor-

neys for the defendants, might be considered as

made and taken b}^ all the defendants.

And thereupon, W. A. Gilmore, Esq., on behalf of

the plaintiff offered in evidence a certain paper writ-

ing together with an acknowledgment thereof, which

said paper writing was in words and figures as fol-

lows, to wit:

Plaintiff's Exhibit No. 1.

DEED—WHITTREN TO CHAMBERS.
Know all men by these presents : That J. Potter

Whittren, of Nome City, Alaska, the party of the

first part, for and in consideration of the sum of One

($1.00) Dollars, Lairful of the United States of

America, to him in hand paid by J. J. Chambers, of

the same place, the party of the second part, the re-

ceipt whereof is hereby acknowledged, does by tJiese

presents grant, bargain, sell and conyey unto tlie

said party of the second part, his executors, admin-

istrators and assigns, and undiyided one-half (I/2)

interest in the following described j^roperty: Bench

Claim known as the "Rocky Bench" opposite No. 2,

in "Extra Dry," a tributary to Nome Riyer, staked

Jan. 1st, 1902. The "Bon Voyage" Bench Claim
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on the left limit of Newton Gulch opposite No. 3,

about 1500 ft. to the southeast, staked Jan. 1st, 1902.

No. 51/^ Little Creek, a tributary to Snake River,

said 51/4 being a fraction at No. 5, below Discovery

in Little Creek, all of the above being in Cape Nome
Recording District, District of Alaska, and staked

by J. Potter Whittren.

To have and to hold the same to the said party of

the second part, his executors, administrators and

assigns forever. And he does for his heirs, execu-

tors, administrators covenant and agree to and with

tlie said par^ of the second part, executors, adminis-

ti'ators and assigns, to warrant and defend the sale

of the said property, goods and chattels hereb}'' made

unto the said party of the second part, his executors,

administrators and assigns, against all any/ every

persons whomsoever lawfully claiming or to claim

the same.

In Witness Whereof, I have liereunto set my hand

and seal the 21st day of April in the year of our Lord

one thousand nine hundred two, 1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in presence of,

F. E. FULLER.

Territory of Alaska,

Precinct of Nome,—ss.

This is to certify tliat on the 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notarv Public

in and for the Territory of Alaska, duly commis-
sioned and sworn, personally came J. Potter Whit-
tren, to me known to be the individual described in
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and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notarial Seal] F. E. FULLER,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

And the said paper bore the following endorse-

ment :

"35972. Bill of Sale. Prepared by Crawford &
Whittren, Mining Brokers, Nome Alaska. From J.

Potter Whittren to J. J. Chambers. Dated

190 , Territory of Alaska, District of ss.

Filed for record at request of J. J. Chambers, Jul.

20, 1906, on the day of , at min-

utes past 2 P. M., and recorded in volume 163 of

Deeds, page 387, Records of Nome District, Alaska.

F. E. Fuller, Recorder, hy F. R. Cowden, De])uty.

4-3-$2.85."

(Note.—The endorsements on said paper writing

were expressly reserved from the offer.)

And thereupon the defendants made the following

objections to the introduction of said ])aper writing:

First: That said paper writing was incompetent,

irrelevant and immaterial.

Second : That said paper writing showed on its

face that it had been altered in a material part by the

use of chemicals or acids, to wit, in the words ex-

pressing the amount of interest conveyed, wliicli said

alteration had not been explained.
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Third : That the execution of said paper writing-

had not been proved.

Fourth : That said ]3aper writino- was not a con-

veyance of real estate under the laws applicable to

the District of Alaska, in that it was not witnessed by

two witnesses.

Fifth : That said paper writing was not executed

in the presence of two witnesses, as required bv the

laws of the United States applicable to the District

of Alaska, for conveyances of real property.

Which said objections upon the part of the de-

fendants were overruled by the Court, to whicli rul-

ing of the Court each of the defendants then and

there excepted, which exceptions were allowed; and

thereupon the said paper writing was marked Plain-

tiff's Exhibit No. 1, and read in evidence to the jury;

and thereupon plaintiff offered in evidence the en-

dorsements upon said paper writing marked Exliiljit

No. 1, which said endorsements were in V\'()rds and

figures, as follows, to wit

:

Plaintiff's Exhibit No. 2.

ENDORSEMENT ON DEED—WHITTREN TO
CHAMBERS.

35972. Bill of Sale. Prepared by Crawford &
Whittren, Mining Brokers, Nome, Alaska. From J.

Potter Whittren to J. J. Chambers. Dated
190 , Territory of Alaska, District of ss.

Filed for record at request of J. J. Chambers, Jul.

20, 1906, on the day of at minutes
past 2 P. M., and recorded in volume 163, of Deeds,

Page 387, Records og Nome District, Alaska. F. E.
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Fuller, Recorder, by F. T?. Cowden, Deputy. 4-3-

$2.85.

Whereupon the defendant Waske}^ made the fol-

lowing objections to the introduction of the afore-

said endorsements

:

First : That said endorsements was irrelevant, in-

competent and immaterial.

Second : That said endorsement was contained

upon the back of a paper writing, a material part of

which had been altered, and which alteration had not

been expr/Zined.

Third : That the execution of the original instru-

ment bearing the said endorsement had not b(^en

13roved.

Fourth : That the original instrument bearing the

aforesaid endorsement was not a conveyance of real

property under the laws of the District of Alaska, in

that it was not witnessed by two witnesses as re-

quired by law.

Fifth: That said endorsement was contained or

written upon the back of a paper writing or deed

which was not executed in the manner required by

law so as to entitle it to be recorded in this : that said

l^aper writing or deed was not witnessed, and did not

l^urport to be witnessed, by two witnesses.

Sixth: That the original instrument containing

the aforesaid endorsement on tlie l)ack thereof was

not entitled to record, inasmuch as the same was not

witnessed by two witnesses, and therefore an_y rec-

ordation of said instrument was void as to the de-

fendant Waskey and no legal noti(^e to him.
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And thereupon, Mr. F. E. FULLER was called,

and duly sworn and testified as follows, to wit:

My name is F. E. Fuller; I am Conunissioner of

the Cape Nome Precinct, and as such have charge

of the records of the Cape Nome Precinct, and am
ex-officio Recorder. I have been Recorder since July

1st, 1906. I note the file marks on the back of

Plaintiff's Exhibit Numlier One. I know F. R. Cow-

den. He is Deputy Recorder. I am familiar with

his signature. This is his signature on the ba(*k of

this instrument Exhibit Number One. The signa-

ture above his is my official signature. When in-

struments are brought to the office for recordation,

the Deputy Recorder receipts for them. Mr. Cow-

den, as such Deputy Recorder, is authorized to stamp

my signature on instruments w^hen received for rec-

ord in my office. The instrument I hold in my hand

was recorded in my office.

No cross-examination.

Whereupon F. R. COWDEN, was called by the

plaintiff, and being duly sworn, testified ns follows:

My name is F. R. Cowden. My official position is

that of Deputy Recorder of the Cape Nome Precinct.

I was occupying that position on the 20th day of

Juh% 1906. I am acting under Judge Fuller. I note

the file marks on the back of Plaintiff's Exliibit

Number One. That is my signature. This instru-

ment was recorded in volume 163, page 387, on July

20th, 1906, at 2 P. M. I made the memorandum re-

corded on the back of this instrument.



94 Andre H' Eadic et al.

(Testimony of F. K. Cowden.)

Whereupon the Court overruled the olijections of

the defendants to the introduction of the aforesaid

endorsements on the back of the aforesaid Exhibit

Number One, to which ruling of the Court, the de-

fendants, and each of them, excepted then and there,

which exception was by the Court allowed, and there-

upon the aforesaid filing marks on the back of Plain-

tiff's Exhibit Number One were received in evidence,

marked Plaintiff's Exhibit Number Two and read to

the jury.

Thereupon a book was handed to Mr. Cowden, who

continued to testif3^ as follows

:

I know what book this is. It is a record of deeds

of the Cape Nome Mining District, Volume 163.

This is the book in which the instrument. Plaintiff's

Exhibit Number One, is recorded at pages 387, 388

and 389.

Whereupon pages 387, 388 and 389 of said book

were offered in evidence. Whereupon defendants

asked permission of the Court to renew all their

former objections to the introduction of this evi-

dence without re-stating them, which request was al-

lowed l)y the Court, and thereupon, defendants re-

newed all their former objections, wdiich ob-

jections were, by the Court, overruled to which

ruling of the Court, the defendants and each

of them then and there excepted, which exceptions

were hy the Court allowed, and thereupon, pages

387, 388 and 389 of Volume 163 of the Records of

Deeds of the Cape Nome Recording District, District
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of Alaska, were received in evidence, marked Plain-

tiff's Exhibit Number Three and read to the jury;

said pages being in the same words and figures as

the Exhibit hereinbefore set forth as Plaintiff's Ex-

hibit Number One.

Whereupon the plaintiff requested the Court for

leave to substitute for the original volume and

pages therein a certified copy of pages 387, 388 and

389, which request, the Court, then and there, per-

mitted.

And thereupon the defendant ANDREAV EADIE
was called as a witness by the plaintiff, and having

been first duly sworn, testified as follows, to wit:

My name is Andrew Eadie. I am a defendant in

this lawsuit. I was not ])resent at the times when

gold w^as removed from the Bon Voyage claim up to

the close of navigation 1906. 1 never took and gold

personally from th.e claim, but I have seen it

cleaned up. I never received any gold from

the Bon Voyage claim during the year 1906,

though I received some money, the proceeds of some

of the gold. As near as I can recollect at the present

time, it was in the neighborhood of $3,000.00. I can-

not give the exact figure. I do not know whether the

banks in Nome have a correct record of the money

received by me personally up to October 15th, 1906,

or not. Of the $3,000.00, I received, I got part from

Mr. Crabtree and part from lSli\ Waskey. Mr. Crab-

tree was Mr. Waskey "s representative. I do not

know how much Mr. Waskey got from M.i\ Crabtree
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durinj^- the year 1906, up to the 15th day of October,

1906, that is, I do not know exactly. I think Mr.

Waskey had ])robably about $11,000.00, or a little

over $11,000.00. KSomewhere near that amount. I

do not remember what Whittren got. I was not deal-

ing with Whittren myself. I do not know whether

he got $3,000.00, or not. 1 never personally saw him

get any money. Whittren never told me how much

he got. He never told me that he got some mone.y

from the claim. I never asked him the question. It

was nothing to me what he got. Since October 15th,

1906, I have received from the Bon Voyage about

three thousand dollars. I got it from Mr. Cral)tree.

I presume the claim has cleaned up in the neighbor-

hood of $75,000.00, up to the j^resent time, all of

which has been taken out by the defendants. I know

there is a certain amount on deposit by order of the

Court here, which was to be put away in one of the

banks. I cannot say much in regard to that only I

know there was so much to be put awa}^ in one of the

banks. I do not know exactly what it is. I know it

is somewhere in the neighborhood of $14,000.00, or

$15,000.00; something like that. Whittren has not

received any money fi*om the Bon Voyage this year.

As a matter of fact, the mine did not produce a great

deal more than $75,000.00. $75,000.00 is all that

shows on the books from the time they started. I

went over the books myself. That was the gross out-

put. I am speaking now of the books showing the re-

sult of the work from June, 1906, up to the present
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time. I had a man expert the books, and I went over

the books with him. His name was T. P. S, Norris.

He is not in Nome now. He has gone away up to

York, I believe. The books were in Waskey's office

in the possession of the bookkeeper, I presume. I

am not acquainted with the bookkeeper. I do not

even know^ his name. He used to be in the Beau Mer-

cantile Company; that is about all I know about him.

They were kept down at the Beau Mercantile Com-

pany, I think. The books were kept in a separate

safe by themselves at the Beau Mercantile Com-

pany. That is all I know. I do not know in

whose possession they were kept, but I know they

were kept in a separate safe by themselves. The

books correctly show the gross output from the Bon

Voyage claim from the time they went to work in

1906 up to the present time, so far as I know. I was

willing to settle my interest on that basis with my
co-lessees. I do not know of any gold that was taken

or extracted from the Bon Voyage claim by an}^ of

the defendants except what is shown on these books.

I do not know of any gold, or the proceeds from any

gold taken from the Bon Vo.yage Claim by the de-

fendants or any of them, either jointly or individu-

ally from the 1st day of June, 1906, up to the pres-

ent time, other than what is shown from these books.

Cross-examined by Mr. ORTON.

I know that 25% of the gross output of this mine

was deposited subject to the order of this court and

was not received by Mr. Waskey. I stated that he
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got the balance of the $75,000.00, l)ut I was mistaken

about that. Twenty-five per cent of that was not re-

ceived by Mr. Waskey as a matter of fact, but it was

deposited subject to the order of the Court. I testi-

fied that Mr. Waskey and myself had taken gold out

of the Bon Voyage claim. I happened to be work-

ing out there because I am one of the owners of the

claim. Mr. Waskey was working out on this claim

by virtue of a lease given by m^^self and Potter

Whittren. It is the same Mr. Whittren from whom
Dr. Chambers has introduced a deed in evidence.

The gold which Mr. Waskey and myself extracted

was taken out under the leases just referred to.

Redirect Examination by Mr. GILMORE.

The $15,000.00, deposited in the bank is, I think,

one-fourth of the total amount taken out this year,

though I do not think there is $15,000.00, in the bank.

You will have to ask some one who knows the exact

amount. I mean that was 25 per cent of the amount

that was sluiced up this sjoring. Some of the gold

was taken from the ground prior to the first of this

year. Taken out of the ground and deposited on the

dump, and just sluiced up since the oi^ening of navi-

gation. That is what I mean when I speak of what

w^as taken out this spring. The $15,000.00, or what-

ever amount is down in the ])ank, represents one-

fourth of what was sluiced up this spring.
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J. J. CHAMBERS, the plaintiff, was called as a

witness hy plaintiff, and, having been duly sworn,

testified as follows:

I am the plaintiff in this lawsuit. I know where

the Bon Voyage claim is, the property in dispute.

The defendants in this action have been working and

mining that proj^erty. I have had access to the de-

fendants' books. I was referred to them by Mr.

Orabtree, the representative of Mr. Waskey. It was

by the order of the Coui-t that I was referred to them

by Mr. Crabtree. I made an examination of the

books of the defendants about the 1st of March,

That was the last tim.e I saw the books. I saw the

assay receipts from the bank shomng the amoimt

of gold taken from the claim from the 1st of August

to the 15th of October, 1906. I have inspected the

cleanups since then. I know the total gross amount

of money extracted this spring. I have seen fifty-

nine thousand eight hundred land some dollars—I do

not remember the exact amount—extracted. That

was washed up and weighed some time about the 1st

of May, 1907, and I think, extended up to the 11th

or 12th.

Cross-examination by Mr. ORTON.

I arrive at this value by figuring the gold at the

ratio shown by the assay returns. I don't remember

just what the rate was now. I got it from the Miners

and Merchants Bank assayer, and I do not remember

just now what it was.
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Whereupon, the defendant, J. POTTER WHIT-
TEEN, was called by the plaintiff, and, after having

been dul.v sworn, testified as follows:

I am one of the defendants in this action. I do

not remember the exact amount of money that I have

received from the Bon Voyage claim since the 1st of

June, 1906. I could not give the exact amount. It

was in the neighborhood of between two and three

thousand dollars. I think it was $2,200.00, but I do

not remember just exactly. I do not know what Mr.

Eadie received. I do not know if Mr. Eadie received

$3,000.00. I would not swear that he did not get

more than that, but I am pretty sure he did not get

$3,000.00. I would not swear positively, but I am
pretty sure he did not.

Cross-examination by Mr. COCHRAN.
I think all the figures I had were turned over to

Mr. Fuller last fall. I do not know whether he has

them still or not. If there are any he has them in

his possession. I left them all with him when I left

the country last fall. I will try and get the exact

figures.

Whereupon the plaintiff rested.

And thereupon the defendants called the plaintiff',

J. J. CHAMBERS, to the witness-stand, who, hav-

ing been duly sworn, testified as follows, to wit:

I am the plaintiff* in this action. I recognize the

instrument which j^ou now hand me marked Plain-

tiff' 's Exhibit Numlxn- One. I am the grantee named
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therein Tlmt deed is not in the same condition as

it was when it was exeented. That is, it is not in the

same condition as it was when I first got it on April

21 1902 It had not been changed then. That date

was clianged on the 23d day of May, or the 24th of

ilav 1906. I am not sure which.
'

Question : Now, I will ask you whether at the time

the .deed was originally executed, the words "one-

half
" written out and the figures "1/2" in figures,

occnWng in the conveying clause, or following the

conveying clause, was in this deed when it was orig-

inally executed by J. Potter AVhittren?

Answer: No.

Cross-examination by Mr. GILMORE.

Question: Eeferring to the change, concerning

which counsel asked you on your direct examination,

Dr Chambers, I will ask you now to state who made

that change in that instriunent. Plaintiff's Exhibit

Number One?

Answer: J. Potter Wliittren made the change m

that instrument. I saw him make it. I know the

handwriting in the words "one-half,^ the words

which are written in that instrmnent. That is J.

Potter Whittren's handwriting. I saw him write it.

That much was made by Whittren in my presence,

at the time I have testified to by mutual consent be-

tween Mr. Whittren and myself, and it was made on

the '>3d or 24th of May, 1906. It was changed from

three-quarter interest to a one-half interest. The

deed originally called for three-fourth interest and
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it was changed at that time to one-half interest. The

deed was re-delivered to me by Mr. Whittren after

this change Vv^as made. He handed it to me and I

have had it in my possession ever since, except when

I sent it up to be recorded.

Whereupon the following proceedings were had:

Mr. FINK.—We nov/ move the Court to strike

from the testimony in tlie case the deed introduced

by plaintiff in their case in chief, being Plaintiff's

Exhibit Number One, on the ground that it now ap-

pears from the uncontradicted testimony in the case

that the deed intorduced in evidence is not witnessed

as required b.y law, or acknowledged as required Ijy

law.

Mr. MUEANE.—We oppose that motion.

The COURT.—The date of the acknowledgement

of the deed as it appears on its face is 1902. It cer-

tainly is not acknowledged as it now stands.

Mr. MURANE.—Where a change is made by the

mutual consent of the parties thereto, no new ac-

knowledgement is necessary; the deed takes effect

the same as though no change had been made. In

fact, any alteration in a deed showing a less amount

of property conveyed, it has absolutely no effect at

all as bearing upon the validity of the deed.

The COURT.—I guess the grantor cannot com-

plain anyway. We overrule the motion.

To which ruling of the Court the defendants then

and there excepted, which exception was by the Court

allowed.
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Whereupon, the following proceedings were had,

to wit:

Mr. FINK.—We now move to strike from the

record the deed introduced in evidence on the ground

that the same is neither witnessed or acknowledged,

and on the further ground that it now appears from

the uncontradicted testimony in the case that the

deed has been altered in a material portion four

years after the same was acknowledged.

The COURT.—Motion overruled.

To which niling of the Court the defendants then

and there excepted, whi(4i excej)tion was by the

Court allowed.

Whereupon, the following proceedings were had,

to wit:

Mr. FINK.—We now move to strike from the

record the alleged acknowledgement of this deed,

Plaintiff's Exhibit Num])er One, on the ground and

for the reason that it now appears from the uncon-

tradicted testimony in the case tliat it is not an ac-

knowledgement of the deed now introduced in evi-

dence, the evidence being that the deed introduced

in evidence was delivered four years after the ac-

knowledgement on the same.

The COUET.—Motion overruled.

To whicli ruling of the Court the defendants then

and there excepted, which exception was l>y the

Court allowed.
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Whereupon the plaintiff, J. J. CHAMBERS, was

recalled by the defendants for further examination,

and testified as follows, to wit : I testified before that

I have had this deed in my possession sinee the 21st

day of April, 1902. The deed is in J. Potter AVhit-

tren's writing. I have no deeds at the present time

in my possession that I have written myself. I sa}"

that Whittren wrote the words "one-half" in this

deed. Whittren made this alteration in the Ijody of

this instrument. I saw him write that line. That

writing there. I say that J. Potter Whittren wrote

that figure 2. I have been engaged in the practice of

medicine since 1884, but since I have been here, I

have been looking after my mining interests. I have

a certain amount of knowledge concerning chemistry

and chemicals, at least above the ordinary miner. I

do not know what kind of chemicals are used in tak-

ing from instruments ink marks. I have no idea.

I studied medicine about four years at the time I

first studied, and have taken a few post-graduate

courses in this country and Europe since. I do not

know what acids are used in removing ink marks

from instruments. I have not had much practice in

that kind of business, though I have seen it used

twice in my office in Seattle, 602 Alaska Building.

The first time was in the fall of 1905. I think it was.

A man by the name of Frank Kellerher, from CJii-

cago, a lawyer friend, of mine from Chicago. He

had been buying up some oil lands in California, and

came into my office one morning in a hurry and
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wanted to know if I had some ink eraser, or some-

thing of that kind ; I tliink he said he wanted to make

some erasures on some papers, and was in a big

hurry, he had only stopped over in Seattle for a short

stay, and wanted to get out as quick as possible, and

I think he went down to Lowman & Hanford's and

came right back and removed some markings and

made some changes in some legal docmnents—took

out something in some part, made some changes,

something he wanted done in a big hurry, whatever

it was, and he went away and left this ink erasing

fluid—stuff—in my office.

Mr. FINK.—He was a lawyer friend of yours

from Chicago, you say?

Answer: Yes, he was a big law^^er from Chicago.

He used to be in Circle City 11 years ago, and an

old friend of mine. We were quite intimate friends

in the early days at Circle. He was from Alaska; he

used to be in Alaska, at Circle City. I never paid

much attention to it at the time he left it there, and

it just staid there where he left it. I never paid much
attention to it. He had left it there and it stayed

there on my desk, as it is there to this day for all I

know. I think it is light colored stuff. I never paid

much attention to it. I do not know what the in-

gredients are, acids or alkili. I don't know, I don't

know. I never tested them. It is light color. It

might be either alkili or acid from their appearance
from all that I know about them. Whittren changed

this deed between either the 23d or 24th of Mav. I
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think the 23d, movSit likely—the 23d of May, 1906. I

have not had the deed in my possession since the

hearing upon the injunction had in this eouii; in this

case last fall. I have had it locked up in the safety

deposit vauJt, with the exception of taking it out a

few times. Except, as I have said, it has been down

in the vault. That is, there has no one else had access

to it but myself and I have only had it out a few

times since I put it down there the first time. I pro-

duced it at court at the time of the hearing upon the

injunction. The instrument has not been changed

since then.

Whereupon the witness was handed a glass and

asked to examine the instrument carefully, and par-

ticularly the words, '

' one-half,
'

' to ascertain whether

or not a change had been made since the hearing

ui>on the application for an injunction, whereupon,

the witness, after examining the w^riting, continued

as follows:

No, they are just identically the same as they were,

for all I can say. I cannot see any difference in

them. No change whatsoever has been made, I have

had that deed in my possession, that is, locked up in

the safety vault ever since last fall, that is since this

case was passed upon in that injunction hearing, and

I know that no change has been made in it. I know

that 1 made no change in it and I know that nobody

halse has had any opportunity to make any changes.

I have made no changes and nobody else has made

any changes in it, because it has been in my posses-
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sion all the time. The deed was present in the court

at the time of the hearing upon the injunction in this

case. I do not remember whether or not my attor-

neys at that time claimed that the instrument showed

upon its face that it had been originally three-quar-

ters.

Whereupon, J. POTTER WHITTREN, one of

the defendants in the above-entitled action, was pro-

duced on behalf of the defendants, and being duly

sworn, testified as follows, to wit:

I am one of the defendants in this case. I have

lived in Nome since 1900, that is, on the Seward

Peninsula. I first came to Nome in June, 1900. My
first lousiness here was mining, from that spring up

until 1903, when I ceased to take any active part,

l)ecause at this time, I was appointed a Deputy Min-

eral Surveyor. I know Dr. Chambers, the jDlaintiff,

quite well and have known him since 1897. I first

knew him in Dawson, but had no business relations

with him there. I knew him also in Nome ; we came

in on the same boat in June, 1900, from Seattle. I

liad no business relations with him at that time.

Later on in the year 1900, T brought in a large outfit

from Seattle, mining supplies and so forth, and I

was waiting here trWng to get a place—I was living

in a cabin down here—or rather a frame tent, the

only place I could get at that time—places were

pretty scarce those days, and I heard of the Blue-

stone strike ; Doc and I were discussing it, as we sat

in the tent there, and I said if it didn't cost so much
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to get the outfit up there that I believed I 'd go ; that

there didn't seem to be much of a chance of getting

in here. He said that if I wonld go, he would pay

the freight on the outfit, if I would stake him in for

a half interest in anything I staked in the country.

He said, "How" quick could .you go, do you think?"

I told him that there was a steamer, the "Saidie," I

think, going that night ; that was about eleven o 'clock

at /agilt so I made my arrangements to get away that

night. 1 gave him an agreement that I would stake

liim in for a half interest for anything I staked in

that country during the year, 1900. That was a

written contract, and Dr. Chambers has it.

Mr. COCHRAN.—Will you produce that contract,

T)r. Chambers?

(Contract produced by Dr. Chambers.)

That contract was to run until December 31st,

1900, and a number of claims were staked under it in

my name. I executed to Chambers a deed of con-

versance for a one-half interest in these claims staked

hy me under this contract. The deed of conveyance

was not made out until April, 1902, and Dr. Cham-

bers has the deed.

Mr. GILMORE.—Here is the agreement you refer

to, and here also is the deed of conveyance you wish.

That partnership agreement continued until De-

cember 31st, 1900, and in 1902 1 executed a deed of

conveyance to Dr. Chambers for a one-quarter in-

terest in the claims in the Bluestone.

Question: Why was it for a quarter interest in-

stead of a half interest?
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Answer: Well, in 1900 we represented these

claims.

Question: You mean you did the assessment

work ?

Answer: Yes; done the assessment work on all

those claims, under an agreement with Di-. Cham-

bers. I had grubstaked two other fellows, and they

also got in and located other claims—I had

other fellows locate other claims. Under the Cham-

hevs location or agreement, I had an agreement

to represent six claims—I think Chambers and I

owned about fifteen claims, which I had staked, but

only six of them, I think, were represented, and in

1900, I didn't return to Nome until the fall of 1901.

At that time I presented the bill to Dr. Chambers for

his share of the assessment work, three hundred dol-

lars; he said he didn't have the money, and I waited

for quite a little wdiile ; I belieA'e he said first that he

would have it in a short time, but I waited off and on

all winter until the spring of 1902, in April, when I

was about ready to return—I was ready to return

sometime in April, or the first of May, 1902, to Gold

Run, about April or shortly thereafter—-I was intend-

ing to go back to Gold Run over the ice—I went back

over the ice. I then asked Chambers for his three

hundred dollars. He said he didn't have it, and in

lieu of the three hundred dollars to make a bill of sale

for a quarter interest in the property, so he gave nie

a quarter for representing the work in 1901.

Question : Is that the agreement you had ])etween

yourself and Dr. Chambers, which you say was en-
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tered into between yourself and Dr. Oliambers in

1900?

An,9('r: Yes, sir, that is in my handwriting.

AVhereupon said agreement was offered in evidence

and received without objection, marked Defendants'

Exhibit "A," read to the jury, and was in the words

and figures following, to wit

:

Defendants' Exhibit "A."

AGREEMENT, JUNE 30, 1900, WHITTREN
AND CHAMBERS.

Nome, Alaska, June 30, 1900.

This agreement made and entered into this 30th

day of June, 1900, between J. Potter Whittren and

J. J. Chambers of Nome, Alaska, Witness: The said

J. J. Chambers to furnish the sum of one hundred

($100.00) dollars to the said J. Potter Whittren for

expenses to go to Port Clarence and engage in any

work as he ma.v think best to further the advantages

of both ])arties in a financial way, aiid the said J.

Potter Whittren to give the said J. J. Chambers

one-half (1/2) of all property he may acquire dur-

ing the term of this agreement. This agreement to

remain in full force and effect during the .year 1900

unless dissolved by mutual consent of both parties.

J. J. CHAMBERS.
J. POTTER WHITTREN.

Witness: THOS. DWYER.
(Documentary revenue stamps to the amount of

thirty cents.)

Witness continuing: This agreement is in my
handwriting.



vs. J. J. Chambers. Ill

(Testimony of J, Potter Whittren.)

Whereupon, a deed was handed to the witness and

having been by him identified, was offered in evi-

dence, admitted without objection, read to the jurv

and marked Defendants' Exhibit "B," and was in

the words and figures following, to wit:

Defendants' Exhibit "B."

DEED, AVHITTREN TO CHAMBERS.
Know All Men By These Presents, That J. Potter

Whittren, of Nome City, Alaska, the ]3arty of the

first ])art, for and in consideration of the sum of

^1000.00, and other valuable considerations, dollars,

lawful money of the United States of America, to

him in hand paid by J. J. Chambers of the same

]jlaee, the party of the second part, the receipt where-

of is hereby acknowledged, does by these presents

grant, bargain, sell and convey unto the said party

of the second part, his executors, administrators and

assigns, an undivided one-quarter (1/4) interest in

the following described property:

No. 11 Above on the Bluestone River;

No. 8 Above on Skookum, a tributary to Gold Run

;

No. 1 or the mouth claim of "Whittren Pup";
No. 1 or the mouth claim of "Potter Pup."
No. 8 Above on Lucky Strike, a tributary to Blue-

stone
;

No. 2 Above on Boulder Creek, a tributary to Gold

Run.

All the above are creek claims situated in the Port

Clarence Recording District, District of Alaska, and

recorded in 1900 bv J. Potter Whittren. Also a
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one-sixteeiitli (1/16) interest in the "Welcome

Bench Claim/ \ staked as an association bench of

160 acres, situated in above-mentioned district. All

these claims were represented in 1901. To have and

to hold the same to the said party of the second part,

his executors, administrators and assigns forever.

And he does for his heirs, executors, administrators

covenant and a,2;ree to and with the said party of the

second part, his executors, administrators and as-

sis^ns, to warrant and defend^/ the sale of the said

property, goods and chattels hereby made unto the

said party of the second part, his executors, admin-

istrators and assigns, against all and every person

and persons whomsoever lawfully claiming or to

claim the same. In Witness Whereof, I have here-

unto set my hand and seal the 21st day of April in

the year of our Lord one thousand nine hundred two

—1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in presence of

F. E. FULLER.
Territory of Alaska,

Precinct of Nome,—ss.

This is to certify that on this 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notary Pub-
lic in and for the Territory of Alaska, duly com-

missioned and sworn, personally came J. Potter

Whittren, to me known to be the individual de-

scribed in and who executed the within instrument,

and acknowledged to me that he signed and sealed
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the same as his free and vohintary act and deed for

the uses and purposes therein mentioned.

Witness my hand and official seal the day and

year in this certificate first above written,

[Notarial Seal] F. E. FULLER,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

Whereupon the witness continued : That handwrit-

ing is also mine. I had some other business refla-

tions with Dr. Chambers after the Bluestone deal,

that is, he agreed after that to give me a hundred

and fift.v dollars for that quarter in the fall when I

came down. He had slipped out of town, however,

in the meantime—he had got into some troubeZ with

his housekeeper or mistress—^housekeeper, so-called

—and had left town rather hurriedly, I understand.

He did not pa}^ his part of the assessment work on

that ground that fall. He never did. I had some

business relations with him after that time in the

spring of 1903, upon my return—I went out in the

fall of 1902, and in the spring, on m}^ return—l3ut

when I went out to Seattle in the fall of 1902, and

was there during the winter. Chambers was not in

Seattle when I went to Seattle, but he had a place

in the Northern Hotel, but he had gone to Alliane,

I think it was, or to some town in Ohio—yes. Alli-

ance—that is the name of the town, I am pretty sure,

where his folks were but he had left his address at

the Northern Hotel in Seattle. Tliis was not in the

spring of 1903, but the fall of 1902, when I went out

in the fall of 1902, and when I returned in December
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—I won't be positive about these dates, but I bad

been away from Seattle and returned to Seattle late

in the year of 1902; I won't be positive about these

exact dates. When I returned Chambers had also

returned and was practicing his profession in Se-

attle. I told him that he never had paid me the hun-

dred and fifty dollars for representing those claims

—that I had represented the claims again, and that

he owed me a hundred and fifty dollars, his share,

and I showed him the record of the notice of repre-

sentation—of the assessment work. He said that he

would have the money during the winter ; that he had

just started up in })usiness and was financially em-

barrassed, as it were, at that time; that he had just

moved his family to Seattle, I believe, and had had

to use a good deal of money and so on. We re-

mained friendly all winter; I saw him occasionally

during the winter. I was in business that winter in

Seattle myself, and when it got towards S]3ring in

1903, just ])rior to my return to Nome—I intended

returning to Alaska on one of the first boats in the

spring of 1903, and in the spring I went to Cham-
bers, in 1903, and again demanded this one hundred

and fifty dollars, and also the money for the current

year. He said that he had decided to let the ]U'op-

erty go. I said "All right, but you had better hold

on," something like that; "the Bluestone is liable to

make good any time; she looks pretty good to me,

one claim especially." He said, well, he would take

the matter under advisement and for me to call

around in two or three days. I went again in five
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days; I went aronnd and saw him, and made him a

proposition to w^aive last year's hundred and fifty

dollars, and that he would put up a hundred dollars

this ,year to represent four claims, a quarter interest

in four claims. That was for 1903 's work. He
said, ''I want five and a half Little represented,"

and he said: "You pick out three of the best claims,

only one in the Bluestone, and represent them." I

said that was satisfactory to me, but I don't like to

waive my hundred and fifty dollars, because I

wanted three hundred dollars before. But he said

that he was rio-ht up against it; he had his family

there and his expenses were high, and talked along

those lines, so I decided—I don't know whether I

decided it then or subsequently—I don't remember,

but I did agree to accept the hundred dollars and

told him to bring the bills of sale down and we would

go over them together and pick out—I don't remem-

ber what the bills of sale w^ere for in the Bluestone

now—I know there was six—it was either six or

seven, but I labored under the impression that there

were six, any way. He said he would; that they

were up at the house but that he would bring them

down the next day. The next day I went around to

Dr. Chambers' office again, and he brought dow^n this

bill of sale on the Bluestone ; said that was the only

one he had. This was in 1903, in May, just before

the boats started, and the deed was again fixed up

and I received the hundred dollars from Dr. Cham-

bers. The deed is the one that Dr. Chambers has. I

said to Dr. Chambers that I had given him a bill of
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sale for a three-quarters out here which should also

be made a quarter on the Bon Yoyage, and also a

quarter on five and a half Little, and also a one-quar-

ter on Extra Dry, the Lucky Bench on Extra Dry.

He said there would he no trouble about the a.^ree-

ment; I said we ou^^ht to have it all fixed up now

while we were at it. I told him that we ou,^'ht to

have it all embodied in the lease just the same, and

that I would ^et the numbers out of the recorder's

office when I went back up to Port Clarence. I took

the hundred dollars and gave him a receipt for it,

and we agreed that I should represent three claims

w^hich I should pick out on the Bluestone, whatever

ones I thought were the best, and Chambers said

that he wanted 5 1/2 Little represented also. I said

I would like to get the matter all fixed up while I

was there; he said all right; that he would look

amongst his papers up home and see if he could find

the deed amongst them; he said he didn't think he

had it; that he had never had it recorded, and didn't

believe he had it. I said "All right," and took the

hundred dollars and gave him a receipt for it. The

next time I saw him he said he had looked among his

papers but that he could not find the bill of sale ; he

said he thought he had given u]) the receipt, or if he

had not, it had got mislaid and lost; that he never

had had it put on record, and that he didn't claim

anything under it but a quarter in No. 5 1/2 on

Little ; that he wanted that claim represented. I re-

fer to the bill of sale in the Nome Precinct. It is

the one that has been introduced in evidence here
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and marked Plaintiff's Exhibit No. 1. The Doctor

r-laimed at that time that either I had not given it

to him or that it had been lost. That is what he

claimed in the spring- of 1903, bnt he said that it had

never been recorded, bnt that he would look a second

time, and after looking a second time decided that

it had been lost, and I agreed to accept a hundred

dollars, which I did and gave him a receipt for it

and agi'eed to do the representing—the numbers of

the claims was not inserted in the receipt I don't

think, but I was to pick out the three best claims in

the Bluestone and 5 1/2 Little, and for that reason,

the descriptions of the claims in the Bluestone was

left blank.

Whereupon the receipt referred to was produced

by counsel for the ])laintiff, was offered in evidence,

received without objection, marked Defendants' Ex-

hibit "C," was read to the jur^^ and was in the

words and figures as follows, to wit:

Defendants' Exhibit "C."

RECEIPT FOR $100, MAY 20, '03, WHITTREN
TO CHA^IBERS.

J. Potter Whittren. Tel. John 3211. J. S. Wheeler.

Whittren & Wheeler.

Real Estate and Mines. 335 Lumber Exchange.

Provident Home Co-operative Co., of Penn.

Seattle, Wash., May 29th, 1903.

Received from J. J. Chambers, the sum of one hun-

dred ($100.00) dollars to be used in representing his

undivided one-quarter (1/4) interest which he owns



118 Andrew Eadie et ah

(Testimonv of J. Potter TThittreu.)

with the uudersigued iii the following deseril^ed

property, situate in the Port Clarence Recording

Disti-ict, District of Alaska, and more particularly

described as follows, to wit

:

Creek claim known as Xo. 11 above on the Blue-

stone River about one-mile below the mouth of Gold

Run and Right Fork of Bluestone.

Creek claim known as the mouth claim on *

' Whit-

tren Pup," which joins Gold Run creek at Xo, 3

above Hayden's Discovery on Left Limit.

Creek claim known as the mouth claim on "Potter

Pup." a tributaiy ta Gold Run at Hayden's Discov-

ery on Right Limit, and

Creek claim known as Xo. 2 above on Boulder

Creek. Said $100.00, to be used in representing said

claims dui'ing the year of 1903.

It is agreed that in case of a division of said claims

owing to the present outstanding contracts for labor

and prospecting, the said J. J. Chambers is to retain

his imdivided one-ciuarter (1/4) interest in said

claims.

J. POTTER WHITTREX."
Whereupon the witness continued: The under-

standing between myself and Dr. Chaml^ers in the

spring of 1903, with reference to the Bon Voyage

claim, the claim in question, was, that he told me to

let the two wildcats go : we considered those wildcats

at that time. In May, 1903. he said to represent 5

1/2 Little, the one that Russ^'Z gave us, and to let the

two others in the Xome Precinct go: to let the two

wildcats go ; that was the way he expressed it. The
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Bon Voyage was located Januaiy, 1st, 1902, so that

no representing' work had l)een roqnired n]) to the

time that I had this conversation with Dr. Chambers.

Dr. (^hambers has never paid one cent or any other

snm toward performing the assessment work, in keep-

ino- alive the Bon Voyage claim. He has never of-

fei'ed to pa.y any such snm.* The last offer that Di*.

Chambers ever made for work dime ui^on an}' of the

claims was the one hundred dollars whicli he gave

me, for whi(*h I gave him this receipt. The one

hundred dollars in INIay, 1903, was for representing

No. 5 1/2 on Little Creek and three claims in the

Bluestone. After that Dr. Chambers may have writ-

ten some letters, because I sent out letters subse-

(juent to 1903, also containing the receipt wliicli I

had received for the 75 per cent for doing the assess-

ment work in the Bluestone, showing that the money

had been paid for the work, and also my returned

check from Solner's Bank at Nome; that is, the

Bank of Cape Nome. Yes, sii', I sent that to Dr.

Chambers signed Charles Voigt.

Mr. COCHRAN.—Have you that check, Dr. Cham-
bers ?

Dr. CHAMBERS.—No, I never received it.

Witness continuing: And I stated at the time that

T liad ihv receipt from Charles Voigt, for the claims

he was to represent which he liad signed, and if lie

wanted that to let me know, and that I would send

it to him, and that I had represented 5 1/2 Little

myself. And, also, that if he wanted the work done
for 1904, if he would send a hundred dollars that I
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would do the same as I had done and that we would

keep the same three clanns in the Bluestone and 5

1/2 Little. This was done either in the fall of 1903

or the spring of 1904. In the fall of 1904, 1 received

no money in answer from Chambers, but that fall

I did receive a letter from Dr. Chambers pertain-

ing to some claims w^hich he wished mie to have staked

but no reference to the hundred dollars, but the let-

ter wdiich I received from Chambers was one in

wdiich he asked me to have some claims staked, but

no hundred dollars. I have been procuring the as-

sessment work on the Bon Vo3^age claim to be done

since its location, the entire assessment work. In

the spring of 1903, certain written communications

]3assed between myself and Dr. Chambers, also in

the fall of 1903, or the spring of 1904, and after the

claims had been represented some replies to my let-

ters. I have not got these replies. All of my out-

fit was burned up in the fire that we had here in the

summer of 1905, all my papers. I was not here at

that time. I have not copies of the letters that I

sent.

Mr. COCHRAN.—I will ask the plaintitf if he

has any letters written to him by J. Potter Whittren

in the srnnmer and fall of 1904, or spring of 1904?

Mr. aiLMORE.—We have some which we will

introduce at the right time, when they become ma-

terial. We do not think it is necessary to produce

them at this time.

Mr. COCHRAN.—We will ask you to produce

them at this time.
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Mr. GILMORE.—What letters do you want?

Mr. COCHRAN.—We want any letters which you

may have in your possession written by J. Potter

Whittren to Dr. Chambers pertaining- to asssessment

work, pertaining to these claims or any of them, or

particularly to the claim in question.

The COURT.—We overrule counsel's objections,

and order the letters produced. I do not know that

the}'' have any bearing upon the testimony. I cannot

tell unless I read the letters themselves.

Whereupon Plaintiff's Exhibit Number One, the

deed in question, was handed to the witness, with in-

structions to examine the same, and particularly the

words "one-half" in letters, and the figures 1/2 in

the conveying clause.

Whereupon the witness continued: That is not

the same instrument which I executed. With the ex-

cejotion of these parts it is the same instrument.

Originally, according to my ])est recollection, it was

a one-quarter interest. It could never have been

three-quarters. I do not see how I could have made

it for three-quarters, because it was for a quarter,

the Doctor and I have never been partners for more

than a quarter in any of that ground out there. It

could not be any different. I said to Dr. Chambers

at the time, or just before I left for Nome in 1903,

that if I ever struck it up in the Bluestone, after I

had stayed up there two or three years, that I hated

to give it up, and that I believed that we would strike

it up there yet, and that if I ever did I had to give

a half interest in anything that I got—that I had got
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nothing for representing this property and that I

had had to give away a half interest in it to get the

representing work done, and that was enough as it

was. My best belief is that the quantum of interest

mentioned in this instrument has been raised from

a quarter to a half. All I have got is Dr. Chambers'

word for it that he did it. I did not see him do it.

All I have is his word. He told me he did it. The

part that has been changed is not in my handwriting,

not the part that has been changed by chemicals.

The body of the deed, all but that part, I believe is in

my handwriting. There is a marked difference to

my mind Ijetween my handwriting in the body of the

instrument and this portion which has been erased

by chemicals and written over. I used to carry out

the 2—^that wa.y more (illustrating) more of a down

stroke—that has more of an upward stroke, at the

curve at the (md of the figure 2. After the execution

of this deed Exhibit No. 1, I next saw it May 24th,

1906, in Doctor Chambers' office, in the Alaska

Building in Seattle, "Washington. Tt was in Dr.

Chambers' possession.

Whereupon, the letters hereinbefore referred to

were handed by counsel for the plaintiff to counsel

for defendants.

And thereupon the witness continued : Pie got the

deed from one of the pigeon-holes of liis cal)inet.

That was the first time I had seen it since its execu-

tion in 1902. No one else was present at the time.

It was about nine o 'clock in the morning. I went up

to, I think it is the 11th floor of the Alaska Building,
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to see W. V. Rinehart, Jr., whom I had seen the even-

ing before and he told me he had a telegram for me

from Gene Chilberg from Nome. The telegram re-

lated to this claim in which I had an interest. I went

to see Rinehart and get this telegram, l)iit he was not

in. It was not quite nine o'clock, or it may have been

right after nine. I know I did not find Rinehart in

his office, and he did not come in until about half-

past nine. I went down to Chambers' office to wait

for Rinehart. Dr. Chambers was there when I ar-

rived- I had seen him the evening before. I had not

])een in Seattle all the time. I arrived on the 22d in

the evening and I had seen Dr. Chambers on the 23d,

and this was on the morning of the 24th the following

day after my arrival in Seattle I saw the Doctor in

liis office. I called on him during the day or even-

ing of the 23d, and had a discussion with him al30ut

my mining property here in Nome. It came up on

account of this telegram which Rinehart had re-

ceived I told Dr. Chambers that he ought to axe

kept up his representing work because there had been

a telegram concerning some claim which I owned

there from Chilberg. He said he was sorry but he

didn't have the money to keej) it up. The next morn-

ing when I was up there about nine o'clock, Dr.

Chambers greeted me when I went into the office, and

said, "Whittren, I see that I am a partner of yours

in this Bon Voyage claim and two others in the Cape

Nome Precinct,
'

' or words to that effect. I used the

words: "The liell vou are!" Let me see vour bill
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of sale." Then Doe went to this pigeon-hole in his

small cabinet, and prodnced this bill of sale which is

exhibited here. This is the one Plaintiff's Exhibit

Number One. I sa says to him, "What have you

been doing to it, Poc"? He says: "Nothing." I

says: "Well, what is this great yellow blotch here?

Where the interest has been changed?" He says:

"Why it is just as it has always been; I found it

after you went away last evening in amongst a lot

of letters." I don't know whether he said in his

house or in his office. "Well," I said, "Doc, I never

conveyed a half interest in that property to you,

and you know it." He said—he tried to make me

think it had never been changed. He said it was just

as it was when he got it, and that it never had been

changed. "Well," I said, "This is what you have

done; you have changed this to a half, making it a

half." He talked along for quite a while, and then

admitted that he had changed it to a half. I told

liim then that I had a notion to take fi and go doiiir

to Mr. Miller, the Prosecuting Attorney, who was a

friend of mine, and put the matter liefore him, tell

him everything, and leave it with him, but he argued

me out of that, and we argued it out between us there

in the meantime. We had it hot and heavy there for

a while until he finally admitted tlie <-hange, and then

he said that he was sorry, but on account of the re-

lationship that had ex/asted between my wife and

his wife, and of account of his boy, who was just then

growing up and his daughters, young women, and
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along those lines; said lie had "been up against it"

there is Seattle, and that his young daughters were

growing up there in Seattle, and that it would ruin

them and him, disgrace them for life, and so on, and

that there was nothing in this world he woidd not do

if I would not expose him. I told him that I had t\

notion to break his head. Well, Doc, can be very

humble at certain times, and he certainly was hum-

Idling himself there. The U]3shot of this was that I

told him that I never would recognize that bill of sale

nor that instrument, nor would I ever give him a cent

that came out of that ]n'operty, but that I would give

one-half of the twenty-five ]:)er cent from the pro])-

erty to his wife; that I would give his wiie twenty-

five per cent but that I would never give him a cent

as long as I lived. He wanted me to give him a writ-

ing to that effect; I said : "No, I will never give you

any other kind of an instrument, of any kind."

"AVell," he said, "I will give you a writing." I told

him he could do what he pleased, but that any man
who would use acids on an instrument could never

have my signature on any writing of any kind. He
wanted me to give him a written memorandum of

what I would give his wife. I told him I would give

his wife half of the twenty-five ]3er cent luit that I

would not set m_y signature to any writing for him

again; he said then he would give me one. I said,

"All right, 3^ou can do as you please about that."

He says,
'

' I will give .you a memorandum then,
'

' and

he sat down to his desk and wrote out this memoran-
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flum which we have here, a copy of it. I meant that

was tlie original and Dr. Chambers has a copy. This

is the same instrument which was exhibited to the

court at the time of the injunction and marked as an

exhibit at the time of the hearing on the injunction.

The instrument now^ handed to me is the instrument

I refer to.

Whereupon said instrument w'as offered and re-

ceived in evidence, marked Defendants' Exhibit

"D," and read to the jur}^ was in the words and

figures following, to wit

:

Defendants' Exhibit "D."

MEMORANDUM MAY 24, 1906, SIGNED BY J.

J. CHAMBERS.
Dr. J. J. Chambers,

601-03 Alaska Building.

Seattle, Wash., May 24-1906.

MEMORANDUM.
This is to certify that J. Potter Whittren and my-

self are equally interested in the one-half interest

(that is one quarter each) in the Placer Mining

Claim "Bon Voyage" in the the Nome Mining Dis-

trict, Alaska, staked Jan. 1st, 1902, by J. Potter

Whittren. Said Whittren is entitled to a deed for a

one-quarter interest in said claim on demand.

J. J. CHAMBERS.
Whereupon the witness continued: That is Dr.

Cluimbers' handwriting and his signature, and is the

instrument which Dr. Chambers gave to me per-

sonally on the 24th of May, 1906, when it was
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mutually agreed that I should take it and talk the

matter over with his wife and tell her that I would

send the proceeds to her. He asked me if I would

go out and take dinner with them that night—that

it would appear all right if I would go out and take

dinner as I always used to go to his home to dinner

when in Seattle; I told him no; I didn't propose to

go to his house or have anything to do with him after

what he had done in the way of changing the bill of

sale. I did not go down to dinner with him. I told

him I would not go to dinner with him, Imt that I

would go and see his wife, but that I would call some

evening when he was not present ; he then agreed that

he would not be there on the evening when I called,

and I was to keep him informed as to what tran-

spired on the claim and as to the receipts if Ave sold,

if I sold it, and she was to receipt for any moneys

which I sent to her, and keep him posted as to

what was done by the laymen under the—if I

gave any leases, and how I disposed of it. I

told him that I would go and see Kinehart

and tell him that I would like 'to see the tele-

gram myself, so he had telephoned up to see if.

Mr. Rinehart had come in; Mr. Rinehart then came

down to Dr. Chambers' office. I saw Dr. Chambers

again during the day of the 24th of May, 1906. I

saw him again in Nome sometime in September. I

met him here at the foot of Steadman Avenue, when

I was coming out of my office. I heard Dr. Cham-

bers' testimony saying that I changed the deed of-

fered in evidence and marked Plaintiff's Exhibit
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Number One. I never had anything to do with the

changing of that deed in any way. Dr. Chambers

did not tell me the reason he had changed the deed.

He didn't sa}^ We had it hot an hea^'y there at the

time he admitted that he had made the change. I

don't know that he said; he admitted that he had

changed it and that was satisfactory to me. I had

a conversation after that time with Dr. Chambers in

Nome about the alteration of that deed. The date of

it I do not know exactly. It was sometime in Sep-

tember. I was returning—I had been out making

a survey, Mr. Eadie and myself, and I met Chambers

down here at the foot of Steadman Avenue ; he came

up and wanted to shake hands ; of course I would not

shake hands with him or a man of that kind, after

what he had done ; then he tried to shake hands with

Mr. Eadie, and Eadie said, "No." I don't know that

he said an^^thing—^something like "when I get

rhrough with this case" something—I forgot just

how it Avas—no—I said to him: "When you get

through with this ease you will be ]iretty careful how

you use chemicals on au)^ instrument, '

' or something

of that kind—the deed is not nearly so yellow there

as it was when I saw it first ; the 3^ellow has faded out

of it now a good bit. He told me he had used chemi-

cals when lie made this alteration in the deed. I saw

this deed at the time of the hearing of the injunction

last fall. The deed has been changed since then.

This yellow stain is almost obliterated, where it has

been written under the one-half and also under the
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figures
''
V2" ; ^^is yellow stain came away out around

here more and you could read underneath—you could

see there was writing under these words and figures

and now you can't see what the marks are; you have

got to liave a strong glass, as strong a glass as you

can get, and then you can make out writings under-

neath these letters and figures, in fact, I tried to

make it out—you can just see along the edges where

this stain used to be, along the edges you can see the

word quarter under there "quarter" or something,

you can see under there with a very strong glass. I

have not had this instrument in my possession at all

since the hearing on the injunction in this case.

This instrument was not changed while I was in Dr.

Chambers' office in Seattle on the 24th of Maj^

When I first saw the deed there on the 24th of May
in the morning in Dr. Chambers' office it appeared

to have been freshly changed. That was what called

my attention to it. The ink was entirely different

from this: there seemed to be this draughting ink.

and this seems to be just common ink ; it showed up

pretty plainly at that time ; one ink was blue and one

was black at that time. It all seems to be black now.

Whereupon a paper was handed to the witness who

identified his signature thereto, which said paper

was then offered in evidence, received without ob-

jection, read to the jury, and was marked Defend-

ants' Exhibit "E," and was in the words and figures

following, to wit

:
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Defendants' Exhrdt "E."

DEED, WHITTREN TO EADIE.
Know All Men By These Presents ; That J. Potter

Whittren, of Nome, Alaska, the i^arty of the first

part, for and in consideration of the sum of one

dollar, and other valuable considerations, lawful

money of the United States, to him in hand paid by

Andrew Eadie, the party of the second part, the re-

ceipt of which is hereby acknowledged, does by these

presents grant, bargain, sell and convey unto the said

party of the second part, his executors, administra-

tors and assigns, an undivided one-half (Yj) interest

in the following described placer mining ground, sit-

uate in the Cape Nome Recording District, District

of Alaska, and more particularly described as fol-

lows, to wit:

One certain Bench Claim known as the "Bon
Voyage," situated about 1500 feet in a southerly di-

rection from No. 3 Creek Claim on Newton Gulch,

staked and recorded in 1902, surveyed and surve}^

stakes with name and corners carved on same, placed

in tundra mounds in the fall of 1903.

Said bench containing twenty acres of placer min-

ing ground.

To have and to hold the same to tlie said party of

the second part, his executors, administrators and as-

signs forever. And I do, for his heirs, executors,

administrators, covenant and agree to and with the

said party of the second part, his executors, admin-

istrators and assigns, to warrant and defend the sale
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of the said property hereby made unto the said party

of the second part, his executors, administrators and
assigns, again.-i all and every person and persons

whomsoever lawfully claiming or to claim the sam.e.

In Witness Whereof, I have hereunto set my hand
and seal the 24th day of Sept., A. D. 1905.

J. POTTER WHITTREN.
Witness

:

L. A. FEIKE,
J. W. ALBRIGHT.

United States of America,

District of Alaska,—ss.

This is to certify that on this 24th day of Sept., A.

D. 1905, before me, J. W. Albright, a Notary Public

in and for the District of Alaska, personally came J.

Potter Whittren, to me known to be the individual

described in and who executed the within instrimient

and acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed for

the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notarial Seal] J. W. ALBRIGHT,
Notary Public.

And was endorsed, as follows, to wit

:

"32311. Deed. Filed for record at request of

Andrew Eadie, Oct. 9, 1905, at 05 minutes past 10

o'clock, and recorded in book 154 at page 302, Rec-

ords Cape Nome Recording District, Alaska. T. M.
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Eeecl, Recorder. By W. W. Sale, Deputy. 4 folios

3 Ind. 2.85 paid."

Whereupon, the witness continued : I had a con-

tract with Andrew Eadie with reference to convey-

ing to hiin an undivided one-half interest in this

claim prior to the execution of this deed. Mr. Eadie

has it. I don 't know whether Mr. Fuller has a copy

of it among my papers or not. I think Mr. Fuller

has my copy of it amongst my papers.

Mr. ORTON.—Mr. Eadie says his copy was burnt

up in the fire in San Francisco.

The witness continuing: This contract was en-

tered into in October, 1904. Under this contract

or agreement, I subsequently then conveyed to him

an undivided one-half interest in the Bon Vo3^age

claim.

Whereupon a ]3aper writing was exhibited to the

witness with the instruction that he examine the

same, and the witness having identified his signature

and also that of Mr. Eadie, testified that said instini-

ment was the contract made between him and Eadie

in October, 1904, whereupon said contract was of-

fered in evidence, but, upon its being objected to by

the plaintiff, the Court sustained the objection, and

said contract was not admitted in evidence, but was

marked defendants' exhibit for identification, "No.

F," and is in words and figures as follows:
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Defendants' Exhibit ''F."

AGREEMENT, OCTOBER 1, 1904, WHITTREN
AND EADIE.

This agreement, in duplicate, made the 1st day of

Oct., 1904, by and between J. Potter Whittren, of

Nome City, District of Ahiska, of the first part, and

Andrew Eadie, of the same place, of the second part,

witnesseth: That the said party of the second i^art

covenants and agrees to .and with the party of the

first part, for and in consideration of the sum of ten

($10) dollars, the receipt of which is hereby acknowl-

edged, to prospect one certain placer mining claim

situate in the Cape Nome Recording District, Dis-

trict of Alaska, and more particularly described as

follows, to wit:

Bench claim known as the "The Bon Voyage,"

containing twenty acres of ground, and on the left

lunit of Newiion Gulch, opposite Creek Claim No. 3,

from the mouth, and l^eing about 1500 feet from said

No. 3 creek claim in a southerly direction.

Said Bon Voyage claim having ])een surveyed and

corner posts with tacks in them, to designate the

said corners, by the said party of the first jmrt.

The said party of the second part further agrees

to do at east one hundred ($100) dollars worth of

work on the said claim, before the 31st day of Dec,

1904, in order to comply with tlie law as representing

said claim.

And the said party of the second i^art covenants

and agrees to pay unto the said party of the second
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part, for the same, an undivided one-half (1/2) in-

terest in the said property to be delivered when said

work has been completed.

In witness whereof, the parties to these presents

have hereunto set their hands and seals the day and

year first above written.

J. POTTER WHITTREN, [Seal]

ANDREW EADIE, [Seal]

Witness: G. H. WINTERMANTLE.
To which ruling of the Court the defendants then

and there excepted, which exception was by the Court

allowed.

Whereupon the witness continued : Since the loca-

tion of the Bon Voyage claim the plaintiff Cham-

bers has done nothing with reference thereto. Tlie

deed admitted in evidence and marked Plaintiff's

Exhibit Number One purports to convey an undivid-

ed one-half interest in Number 5 1/2 Little Creek;

5 1/2 is a fraction off of Number 5 Below Discovery,

on Little Creek. I deeded that to Frank Waskey's

sister-in-law. Miss Nell Blodgett. I told Dr. Cham-

bers about that upon my arrival in Seattle in the fall

of 1904. I called on Dr. Chambers. I wanted to

know how we stood. I told him he had not sent up

the hundred dollars that I had asked him for, which

was required to represent his four quarter interests,

being the three-quarters he had in the Bluestone, and

the one-quarter interest he had on Little; that

I didn't believe tliat Sy^ on Little w^as worth repre-

senting, and I had given a deed to the half I owned.
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I do not know whether we still held imder the old

deed or not ; I told him that I had represented it the

year before, and I told him at that time that I still

claimed and held one flaim ont here, the Bon Voy-

age, and I asked him if he did, and told him I wanted

to be snre abont that, because I had signed a deed in

blank for it because I was still of the impression that

here was a deed to him for a quarter interest in it,

and that I wanted to make sure because I had signed

a deed to a man for doing the representing work

for that year, or a contract for a deed rather, and I

wanted him to look it u]) and see ; he said he would

look it up. Pie said he had looked for it, but never

found it. I told him then, I said :
" I '11 tell you what

I '11 do ; if you will put up fifty dollars you can have

half of what I have got, twenty-five dollars for 1903,

and twenty-five dollars for 1904, and you can hold

onto the ground yet." I told him I thought he had

an undivided quarter interest in the deed; he said

he didn 't believe—he said he had spent money enough

on that country; that he didn't believe in sending

good money after bad, and that he intended to let it

go; that he was out of that countr}^ entirely, and

was glad of it. I told him he still had these interests

in the Bluestone, and I also told him I didn't like to

lose all of my claims; that there was one of them

I still thought I would hold; that I still held tliat.

I do not know whether or not he made a search to

find whether he had a deed from me to an interest

in 51/) Little and tlie Bon Vovage at that time. He
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said l^e would look, but he was positive he did not,

because he had looked the day before. I cannot re-

call now whether I saw him after that time with ref-

erence to whether or not he had a bill of sale. I can-

not recollect. I wanted him to hold onto oVo Little

on account of Joe Brown having struck something

out there. I had a conversation with Dr. Chambers

in Nome with reference to the alteration in this

instrument in .Mr. Fuller's office. I think I came

into IMr. Fuller's office and Dr. Chambers came in

after me, and at that time Dr. Chambers admitted

he had made the chemical change, ]:)ut that I had

written the words one-half and the figures "^;^,"

that he had furnished the chemicals and I had done

the writing, or something to that effect. He said that

in the presence of Mr. Fuller. Mr. Andrew Eadie

was present, I think, though I won't be positive as

to that. I do not think any one else was present.

Cross-examination.

Witness continuing: I should say that I had a

passing acquaintance with Dr. Chambers in Dawson,

but I should say our best acquaintance started on the

boat in 1900 coming up ; I did not have any partic-

ular acquaintance with him in Dawson. He and I

began our particular friendship in ' 1900, on the

steamer to Nome. Later in the year, when the re-

ported strike came out, after the reported strike on

the Bluestone, I went to see the doctor and told him

about hearing of this reported strike. On the boat

coming up it was mutually agreed that if we heard
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of any strike that we should keep each otlier posted,

and I heard through some one—I believe Jim Rudd

brought down this report of the strike; anywa}^ I

believe Jim Rudd told me about it, and I went to

Chambers and told him that I was going up. The re-

sult was that the Doctor and I entered into a kind

of a memorandum of agreement, and I got him to

put up a hundred dollars towards outfitting me for

the trip. He was to let me have this one hundred

dollars and I was to count hun in on one-half of any-

thign which I myself staked in the Bluestone Dis-

trict—not an;yi:hing that I might acquire in the Dis-

trict. I then went into the Buestone District, and I

think I located personally some ten or twelve claims

;

some of them we didn't represent afterwards. Un-

der our written memorandum of agreement I was to

have one-half of an^^hing in the Bluestone of all the

property, and Dr. Chambers was to have the other

half. All these claims were located in my name, and

I undoubtedly held the legal title to all of those

claims located in the Bluestone. I held the legal title

to all the claims located in the name of Whittren,

and his interest was to be conveyed to him afterward

;

although I think there were one or two afterward.

The legal title to all of the claims the Doctor and I

were jointly interested in in the Nome District was

in my name ; that is, all the claims were jointly in-

terested in, not all the claims that I owned. We
were not jointly interested in 5^/2 Little. We were

not jointly interested in the Bon Voyage until the
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deed passed. We were not jointly interested in the

Bon Voyage at the time of its location. We were

not jointly interested in the one out here on Extra

Dry, the Rocky Gnlch, until tlie deed passed. We
did not have jointly between us a fraction on Anvil

Creek, one that was afterwards located for me. I

should say that we had determined to locate it, l^nt

we did not afterward agree to it. I know the claim

you mean, the one on Anvil. Dr. Chambers was cer-

tainly entitled to one-fourth. Dr. Chambers wanted

to claim some interest in this claim when it was lo-

cated, but that was in 1900, and this was in 1904, if

I remember right. Chambers was interested in the

location of a claim with me, before these claims were

staked—that is these three—I will confine myself to

three first. I will have to exprf?in myself. For pay-

ing the recording fee of two dollars and a half Cham-

bers claimed that he a one-quarter interest in the

Bon Voyage and a one-quarter interest in the Rocky

Bench, that is, on Extra Dry, and a one-quarter in-

terest in five and a half on Little Creek. I say that

Dr. Chambers was to have an intei'est in the Bon

Voj^age, 51/0 Little and the Rocky Bench on Extra

Dry, which interest was to be a one-quarter interest

for advancing the recording fees after they had been

staked. He had no interest at the time of the loca-

tion. I gave him a quarter interest for advancing

the recording fees. And I gave him this quarter in-

terest by deed of conveyance for advancing two dol-

lars and a half. This was tliree or four davs after I
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returned from my location of these claims. That is

the way he obtained his interest in the Bon Voyage.

I think it was six—I would not say positivel,y, but

I think it was six, out of the claims I staked in the

Bluestone that I represented in 1901. For the work

which I did in the Bluestone, Dr. Chambers owed me

three hundred dollars, or half the amount for the

work of representation. I made a demand on Dr.

Chambers for the three hundred dollars. He stalled

me off until the month of April, 1902. At that tune

it was settled up in this way, that I should give ]iim

back—he agreed to take a quarter interest instead

of a half. In the month of April, 1902, 1 agreed with

him that for the three hundred dollars in m.oney

which he owed me—I went to him and told him that

I wanted the money, and he said that he would con-

c.eed lue one-half of the interest in the Bluestone that

was coming to him by reason of my doing the work,

and that is the way the Bluestone deed was made out

to me, in lieu of representing work in 1901. And
at that same identical time there was a deed executed,

and at the same identical time tlie other deed was ex-

ecuted. I do not remember whether these two deeds

were executed on the same day and before the same
notary or not. The deeds will show for themselves.

When I conveyed the quarter interest in the Blue-

stone property to Dr. Chambers, I also executed a

deed for the same amount of interest in the Cape
Nome Mining District. The deed Exhibit "B" is

the deed conveying the one-quarter interest in the
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Bluestone propei-ty, and was executed on the day it

bears date. The body of this instrument is in my

handwriting, and was prepared by me and executed

before Mr. Fuller.

Mr. GILMORE.—I will ask the jury to examine

this deed.

The witness continuing: Now, at the same identi-

cal time I prepared the other deed to the quarter in-

terest, the interest in the Nome Mining District, and

that was taken before Mr. Fuller and executed at

the same time. Dr. Chambers testified yesterday,

being under oath at the time, that at the time the

deed was written it was for a three-quarters interest,

and I have testified that when the deed was made it

was written one-quarter. I am as sure now of that

as of everything else I have testified to. I don't

think I could be mistaken about that. If Dr. Cham-

bers raised it to one-half when he made the altera-

tion, he must have raised it from a quarter to a half,

instead of lowering it from three-quarters to a half

as he says was done. I admit that this deed is in

my handwriting and was prepared by me other than

the changes that are made there in the words and fig-

ures. If that was originally written ])y me "one-

quarter" in words and in figures and it was changed

by some other j^erson than me and raised to one-

half, why the word ''one" would be erased in the

words and in the munerals—I have no reason to give

the jury for that. 1 don't swear that the word

"one" was erased; all that I swear was that it was

changed to a half; this deed here to the Bon Voyage;
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that the word -one" was erased. I say that was be-

cause there were marks here that show there had

been something written there before that I do

swear that chemicals were used in erasmg it. I don t

know there might be a question but that the word

"one" was erased by chemicals, if it was originally

in the instrument and the whole thing was raised to

one-half. I don't swear positively that I didn't

write the word "one" in the word "one-half" as it

now appears. I am still somewhat in doul^t about

that If I didn-t write it in as it was in the original

instrument as I say one-quarter; then I think the

woTiis "one-quarter" must have been erased, and 1

think it shows that by the use of chemicals it was

erased. It showed more there before even than it

does now. I say that it appeared plainer last fall

when I saw it in court here than it does now. I

think, if vou will look at it closely, that you will see

that there is some marks or something shows a slight

trace underneath the word "one." There was some

marks underneath that, if I remember correctly, that

vou could see right underneath the word "one," when

I saw the deed right here in the courtroom last falL

The word "one," I don't know if it was changed,

but I know that it was originally written "one-quar-

ter." Mv contention is that the words showing the

quantum' of interest as originally written showed

one-quarter; that those words have been erased and

the words one-half and the figures one-half written

in instead, since the time it was executed. From an

examination of those words one-half there, I am will-



142 Andrew Endie et al.

(Testimon.y of J. Potter Whittren.)

ing to swear that I didn't write those words. It is

not a fact, tliat when I came to Dr. Chambers in the

month of April 1902 ; that at that time Dr. Chambers

and I had a settlement of the question of assessment

work, and a question of the ownership of the claims,

and that he traded me a quarter in the Bluestone

for a quarter in the Nome claims—that I gave him

a quarter in lieu of six or seven quarters up there—

I should say not. And it is not a fact that these two

deeds were drawn up which showed that I was entitled

to one-half in the Bluestone and one-half in the Nome
District—originally I. And it is not true that Dr.

Chambers traded me a quarter, or a half of his interest,

which was to be three-quarters, my interest being

one-quarter in the Bluestone and I owning one-quar-

ter there andhethree-quai-ters here. It is not true that

at that time Dr. Chambers traded me a quarter, that

being one-half of his interest in the Bluestone, I own-

ing one-quarter and he owniing three-quarters here,

we changing our relative interests; and it is not a

fact, as evidence of that, that this deed was drawn up
whereby the legal title in the Bluestone, then being

in me, I conveyed a one-quarter interest in the Blue-

stone, the legal title at that time being in me, that I

conveyed him a three-quarters in the Nome District

;

and it is not a fact that I executed a deed to him just

exchanging his three-quarters in the Bluestone for

my three-quarters in the Nome District. Two deeds

were executed. I admit the two deeds were executed

to the ground, but they were both the same, both being

for a quarter interest. Each one read "one-quar-
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ter." It is not true that Dr. Chambers was to have

three-quarters of the Nome claim and I three-quarters

of the Bluestone, and I am just as sure of that as of

everything else I have testified to. I had several con-

versations with Dr. Chambers wherein he told me that

he didn't know w^here the conveyance was that he had

from me. I recollected at that time that I had exe-

cuted two deeds to him, one for a quarter in the Blue-

stone claims and one for a quarter in the Nome
claims; that I had executed two deeds to him ear-h

reading- for a quarter. There was only the one deed

out in the Bluestone at that time, if you will notice

this one was co^jied from that, after the hundred dol-

lars was paid. He wanted to have it all in one deed

so as to save the recording fee, but I told him that

that would not be possible because they were in two

different districts, but because it was all for this

hundred dollars. If you Avill notice this one was

copied from that and the receipt calls for the Blue-

stone, and the bill of sale for 5-1/2 Little, which I was

to represent for twenty-five dollars for that year,

could not be found, I told him I was positive there

were two bills of sale made out at the time because I

remembered he wanted them embodied in the one in-

strimient to save the price of recording fees. I told

him that could not be as they were in different pre-

cincts. I came to Seattle from Nome in the fall of

1902, but not until that time, in May, 1903, did we get

the matter fixed up. I met him in May, 1903. This

was the first time I had been out ; this was the spring

of 1903, but I went out in the fall of 1902, and I re-
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turned to Seattle—I had ])eeii in Seattle a great deal

during the winter, but I returned in May. At that

time Dr. Chambers did not tell me that be didn't want

to hold onto wildcats, referring to the Bon Vo3'"age,

and this claim out here on Extra dry ; he said that he

didn't have the money. I think I can tell you about

what he said. He said he didn't have the money;

that he had been to a great deal of expense and that

he didn't have the hundred dollars. He told me,

when I went to him for the hundred dollars, that he

owed me for the assessment work for the year 1901,

at that time he was to put up a hundred dollars for

the first year for the work on four claims, but he

said he didn't have the money, for he had been to

great expense and he said the only one he wanted to

hold onto an^^vay was 5-1/2 Little, the one that Rus-

sel located for me, and there were also three in the

Bluestone that I don't think are mentioned at all. I

don't know whether the result of our understanding

was reduced to writing at that time or not. I gave

him a receipt but I don 't think it mentioned our three

claims in the Bluestone. You see, I was there later,

a month or two after that time, and I told him that he

had better hold on to to the three until the country

had been developed more. I advised him to hold on to

the three claims. When I was i^aid the hundred dol-

lars, or very shortly afterward, I gave him a receipt.

For that hundred dollars, I was to pick out any three

claims in the Bluestone and I was also to do the as-

sessment work on 5-1/2 Little Creek. I was to rep-

present it. I guess that the agreement which has
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been introduced in evidence marked Exhibit ''C,"

does not mention 5-1/2 Little Creek, but that was

ai^reed between us anyway. The receipt I gave to

Dr. Chambers in May, 1903, while we were both very

friendly and on o'ood teims, apparently never men-

tioned 5-1/2 Little Creek. We agreed that he was to

pay me and I was to do the representing work, but I

was not to appear as a copartner or as co-owner, but

it was agreed between us. In that receipt it does not

say anything about picking out three claims in the

Bluestone. It is not a fact that he paid me that

hundred dollars on account of the balance of what he

owed me for assessment work in both mining dis-

tricts. I swear positively that it was not paid for

that purpose. I will swear positivel.y that I got that

hundred dollars on account of 5-1/2 Little, whether

it calls for that or not, and I was to pick out three of

those claims, whichever I should think would be the

best up there I was to pick out what I might think

would be the best claims. This receipt does not cor-

rectly state what the hundred dollars was for ; it does

not contain 5-1/2 Little. In May, at the time this re-

ceipt was given, in 1903, or within a few days after

that time, either prior or subsequent. Dr. Chambers

told me to let go of what he called the ''wildcat"

claims, and thereafter, so far as he was concerned, he

was to pay none of the assessmxent work. My theor}^

that he had no interest whatever in those claims start-

ed before the time of that conversation; it starts

prior to that—it is my form belief that when he failed

to pay the hundred dollars when I went to himimmed-
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iatel}^ after I came out, after I had made the deed to

this property and he offered to put up only fiftv dol-

lars, then is when, in my contention. He refused to

repay me for the assessment work for representing

these claims in 1903, and my position is that as far as

he was concerned this is the initial or beginning point

when he gave up his rights in the claim, but I didn't

count him out at that time even. I counted him out

after I made a demand, after I had made a demand

for his share, earlier than 1906. I counted him out

after the fall of 1901, and never afterward recognized

that he had any interest in that claim. I do not know
whether or not in the winter of 1903-1 1 wrote a letter

to Dr. Chambers with reference to the Bon Voyage

claim.

Whereupon a paper was produced and handed to

the witness.

The witness continuing: That is my signature.

I wrote that letter and that is my signature. Speak-

ing of the fraction between four and five on Anvil,. 1

never staked a fraction on Anvil—Dr. Chambers
wrote a letter in the fall of 1903, where he asked me
to procure, or if I would prosi^ect—if I would rep-

resent it. This letter was written in 1903, in the

fall. This was after the location of the Bon Voyage.

In 1903, the Doctor wrote a letter about a claim here,

this letter has been burnt up and I will have to de-

pend on the Doctor for where// that other claim is lo-

cated. It is a bench off Dexter. He sent in word
about two certain claims, one of them being this

claim on Anvil, and the other one was a bench off
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Dexter, it was adjoining Hill's, I don't know

just exactly what number it was; I dm't remember

now and I told bim about this and be went out to

stake it. I think I showed him the letter. I don't

think there was anything in the letter about Five and

a Half Little, but he wrote about a fraction and also

about this bench off of Dexter. I never could find

the one that Chambers referred to, and so there was

never anvthing done about that one on Dexter. The

fraction 'on Anvil-I had relocate the two

claims for Dr. Chambers. I never knew that Doc

owned this fraction on Anvil, and this bench of Dex-

ter, except this one up near the head. The clann

never could be found, the one he wrote me about on

Dexter; I never could find the claim and I never

could find anybody that knew anything about the

fraction off Anvil. The work was not done on Dex-

ter nor on Anvil Creek. Never anything came out

of it, nothing more than he wrote a letter and that

was the end of it; that was the beginning of it and

the end of it too ; that was the beginning and the end

so far as ever I knew. I did the assessment work,

or had the assessment work done on the Bon Voyage

in 1903, for which I paid the smu of one hundred

dollars, or its equivalent. I wrote to Dr. Chambers

that the work had been done upon the clann and that

we were good for another year. I presume from he

letter which I just looked at, I told him that he

work had been done, and that we could hold the
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claim up until the 1st of January, 1905. I don't

know whether in the summer of 1904, in the month

of June, I wrote a second letter about this claim. I

went out to Seattle in the fall of 1904. Andrew

Eadie did the assessment work on the Bon Voyag'c

claim in 1904 for me. Andrew Eadie and myself did

it in 1905. In 1906, the laymen, the lessees, the men

working on the joroperty under a lease, did the work.

Mr. Eadie, one of the defendants in this case, and

myself did the work in 1905. Mr. Eadie made a

proof of labor that he did the work for 1904 and

1905, himself imder my directions. I paid Mr.

Eadie for doing the work in 1904. I paid him a

half-interest in the claim. He and I did the work

for 1905, together. In 1905, he was the owner of

one-half and I was the owner of one-half. I didn't

need to contract to pay him any money for the work

in 1905; he was an owner with me. I did not pay

him any money. He and I did the work ; he had an

interest in the claim and he and I did the work. I

don't contend that I X3aid him any money. I didn't

need to pay him any money, but we were out there to-

gether. I don't know how nuich labor I performed.

In 1905, we made several trips out to the Bon Voy-

age. We fixed up the corners—I fixed up the cor-

ners, and picked out the place where the work was to

be done for the year. I depended on Andy for most

of th.e work and labor. I did not pay him any

money. Our la^anen did the work in 1906. For the

work in 1906, 1 gave up my royalty, I think—that is,

the cash or its equivalent. I gave up sixty-five per
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cent and fifty-five per cent on the other. I never

practically put my hand in my pocket and paid ont

an}^ money, if that is what you mean, but I give up

my royalties, which is the same thing. I and my
associate, Mr. Eadie, gave leases upon the property

in consideration of the pajTuent for the doing of the

assessment work, and I think I have lost enough to

do the representing on several claims. If that is not

cash or its equivalent, I don't know what you would

call it. It is not correct that I never paid any money

for any work done upon the Bon Voyage claim after

the year 1903, when I paid cash or the equivalent for

that year. I paid an undivided one-half interest,

which I consider the same as money. It is money,

represents money; I would like to know Avhat else

it was. It represents money to me. I wish I had it

now. In 1903 I paid one hundred dollars; in 1901,

I paid a half interest in the claim, and in 1905, 1 took

my instruments and went out there and fixed up the

corners and spent a day or two, in fact, spent several

days with Mr. Eadie, and in 1906, I gave up seventy

five per cent royalties, three-fourths, sixty-five per

cent, that is my portion of it, if they represent the

claim and do the assessment work ; that was part of

the agreement of lease. I do not consider that aside

from the deed given to Mr. Eadie and the lease exe-

cuted in 1906, and the hundred dollars i^aid in cash,

that was the only mone}^ transaction. I consider

those royalties were such. Except those and this

hundred dollars and except my actual work and

showing ]\Ir. Eadie, picking out the place for him to
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do the work, and my work fixing up the corners, no

cash money passed between me and anyone else for

doing the assessment work. I don't think I haye lost

this time. Referring to this Plaintiff's Exhibit

Nmnl^er One, I testified that the first time I saw this

discoloration on the deed was on the 23d or 24th of

May; I won't be positiye which of those two days it

was. I didn't see it on the deed at any time before

that. I am quite sure of that. On the 24th of May,

1906. At that time the deed was taken from the cab-

inet—I call it a cabinet, a pigeon-hole in a cabinet, a

writing desk it was, what I would call a writing desk

and cabinet, in the Doctor's medical office in the

Alaska Building in Seattle. I inspected it at that

time and saw that it was discolored, where the eras-

ure had been made. He says,
'

' I see I am a partner

of yours," and I answered him and said something

—

'

' The hell you are ! " or something to that effect. He
said, "I haye a half interest with you in that prop-

erty—I haye found the deed amongst my pai)ers,"

or something like that—I remember he said ''I haye

got a half interest." I don't know whether he said

a half interest. I think he did, though, and I then

said, "The hell you haye !" or something quite as sur-

prised as that. He said: "I see I am a partner of

yours in that claim up there, the Bon Voyage; I

found the deed to a half interest." I then made the

remark I haye just told you. I was surprised to

know that he had an interest in the Bon Voyage

claim. You bet, I was ! I was more than siu']3rised

that he was claiming a half interest. I had written
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liim in April 1904, acknowledging that lie had an in-

terest in it—well, the letter shows for itself; that is

my letter, that one that has been shown here. I ad-

mit that letter. I still called him in in 1904, and

even at that time if he had come up and paid me the

share of the assessment work, so far as I was con-

cerned, I still would have called him in even after

that. I still called him in and acknowledged that he

was still a half owner in the Bon Voyage in 1904. I

didn't call on him again until the fall of 1904. I

sent to him for fifty dollars for doing the work on

the Bon Voyage mine, twent^^-five for 1903, and

twent3'-five for 1904. I wanted the mone}^ for two

years. That is my explanation of the fifty dollars.

This was for the representing work in 1903. I had

performed no work in 1904; that was for 1903. I

had written to Dr. Chambers in the year 1904, that

the work was done for that year, and that we were

safe for another year, and that he had an interest in

it, and that I had done the assessment work. I told

him that I had had the work done and that he owed

me fifty dollars for the two years, and he said to let

it go—"I don't care to put up any more money; let

it go." That is just exacth' the way it was. I had

executed a bill of sale to him. He said he had lost

the bill of sale; that it was lost and he hadn't seen it

for years, I think he said, and when he produced this

bill of sale there in his office I w^as positively sur-

prised, because he said he had searched amongst his

records, and he said he had never put it on record,
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and then, when I met him again, for him to come out

and say he was still a partner of mine, especially

after we having been friends for years, been asso-

ciated with him, and been good friends for years, T

certain!}' was very much surprised at his conduct.

We were good friends up until the 24th of May, 1906.

Up until he sprung this bill of sale on me, we were

good friends. Up until he showed me the deed to

the Bon Voj^age. That was when I made the sur-

prised remark. That is what I said and quite a good

deal more in the same strain, I think. I told him

right there that I had enough of him. I took the

deed and looked at it and saw that a change had been

made in the deed. The interest had been changed,

and I accused him of making the change. The Doc-

tor tlien acknowledged that he had made the change

in the deed, and begged me not to sa_y anything about

it. I didn't want to make any trouble on account of

the two families, his family and mine, but I told him

that I didn't want to have anything more to do with

a man that would do a thing like that. I told him he

had told me to let it go more than two years ago. T

accused him of forgery and of tampering with an in-

strument over my signature. I told liim that I never

would ]'ecognize that instrument and never Avould

give him a cent out of it ; that he had committed a

forger}^ and that I would never have anything niore

to do with him, and never would recognize that deed.

If I had destroyed the instrument, the instrument

with the discoloration in it, it was no better than the

way it was, because it was better evidence that he had
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changed it, and I didn't want to fool with it myself,

and it had no valne at all ; that is the way I looked at

it. I have told you why I didn't tear it up, put it in

the stove or do something with it instead of leaving it

with him. I couldn't see an}^ good that it was in the

condition that it was in, because it shovred very

plainly the alteration. I did not bring it up to

Nome with me because it was really worthless to me,

and I thought he would never dare go as far with it

as he has; I never considered that he would try to

act ugly at all. I thought he had had enough of it

the way it w^as. It is not a fact that the Doctor and

T had our annual settlement on the 24th day of Ma}^

1906, and discussed our mining interests in Alaska.

We had a final settlement. I did not tell Dr. Cham-

1)ers, at that time, for the first time that I had con-

veyed to Andrew Eadie a half interest in the Bon

Voyage claim. I did not say an3^thing of the kind.

It is not a fact that he said to me at that time that I

had deeded him three-quarters. He did not show

tlie deed to me tlien and say, "AYhy, I have a deed to

tliree-quarters ; how could you deed away anoth.er

half ? " I told him in the fall when I came out—this

was in the spring, this was in May afterward, and I

told him in the fall when I saw him in the fall lie-

fore, and I says, "Here," I says, "I gave Eadie a

half interest in this claim, in one of the claims, for

doing the assessment work—I don't think I men-

tioned which one; I may liave, though. It is not a

fact that he accused me of deeding away three-quar-

ters to him and a half to Eadie, making five-quarters
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in all. He did nothing of the kind. It is not a fact

that I made the change in the deed to get out of the

scrape I had got into hy deeding away five-fourths

of a claim. I state on my oath I did not. It is not

a fact that Eadie 's deed claimed for a half and

Chambers' deed for three-fourths of a claim.

Chambers' deed called for a quarter w^ until 1904,

and Andy's deed called for a half. The deed I exe-

cuted to Andrew Eadie, which I executed in October,

1904, called for a half interest in the Bon Voyage.

Then I retained a quarter interest with him in the

claim, and then I had a half interest with Andrew

Eadie because Chambers abandoned his interest in

1904, and if he had a bill of sale at that time he was

unable to find it, or at least so he told me, and he cer-

tainly claimed no interest in the claim. It is not a

fact that at the time the Doctor, he and I being yqyy

friendly, that I sat down in Doctor Chambers' office,

and taUvcd over the affair, I discussed with the Doc-

tor having deeded a half interest in the Bon Voyage

to Mr. Eadie, and the Doctor went on and said, after

I had told him about the deed to Mr. Eadie, "Why,
Whittren, you have made a mistake; here is a deed

to three-quarters," I should say not—nothing of the

kind. Why did I want to change it if I had given

him a half? That is not the reason I afterward en-

tered into a memorandum with Dr. Chambers. I

have not got to that. The reason we entered into

that Doc wanted me to give him a memorandum. I

told him I wouldn't do it, and then he set down and

said, "Well, I will give you one," and he sat down-
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and wrote out a memorandum on one of his prescrip-

tion lists, I believe it was, I said, ''All right, you

can give me that if you want to." I did not set

down there on the 24th da}^ of May, 1906, in Dr.

Chambers' office and take some chemicals and re-

move the words "three-fourths" and the figures

"3/4" in my own handwriting, and write in the very

identical words that are now in there to day. I did

not write any part of that. I am glad to say, and

you can't see anything under that stain now, what

you could there before. I wrote neither the one-half

or the figures. I have testified that the word "one-

half" was raised by Dr. Chambers to a bigger inter-

est in the claim. I don't know how he could have

any object, if the words were written three-fourths,

in reducing them to one-half. I don't see how he

could want to change it from threo-f|uarters to a

half. It was one-quarter when I made the original

deed in 1902 ; I am positive of that. I have never

written under there for three-fourths. I will say

that I never made any change in that instrument

since April the 27th, 1902, and I don't think I have

seen it. I don't think I have ever seen that instru-

ment since April, 1902, until May 24th, either the 23d

or 24th, 1906. I don't tliink I have ever seen that

bill of sale, or whatever you may call it, since that

date. I will also testify that at the time I drew up

the deed I did not write, or authorize any one else to

write, for three-quarters. At the time the deed was

prepared it did not contain the word "tliree-

fourths." It did contain the word "one-quarter."
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I know ]\Ir. AV. V. Rineliart quite well. He used to

practice law in Xome and is now in Seattle. I met

him along about the 24th day of 2\Iay, 1906, The

only conversation that I had with him with reference

to this particular deed at that time was had there in

the presence of Chambers at that time on the 24th.

It is not a fact that I stated to Mr. AV. V. Rinehart,

in the Alaska Building in Seattle, in Dr. Chambers'

presence, the three of us being present on either the

24th, the 25t]i or the 26th of May, 1906, that a change

had been made in this particular instrument, refer-

ring to Plaintiff's Exhibit One, now in evidence, and

that the change had been made with my consent in

order to avoid the drawing of a new deed, and that

an express arrangement had been made between me
and Dr. Chambers. I will tell you just exactly what

I did say. I have got it right here, all written down.

I deny positively that I ever told ]\Ir. Rinehart any-

thing of that kind in the presence of Dr. Chambers.

This is the language I used. That was it neither in

words or in substance. I will tell you exactly what

the language was because I have it right here.

(Witness produces paper and reads.)

I telephoned for Mr. Rhinehart to come down to

Chambers' office, also that we had come to an under-

standing, that is, Chambers and myself, in which

Chambers was not to claim anything. I tele-

i^honed to Rhinehaii: to come down to Chambers'

office, and he sat down and wrote off a telegram

and Doctor went and got tliis bill of sale, and ho

looked at it and he savs, "Whv this has ])een
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clianged," and I east it off—I don't know just what

the conversation was pertaining to that, but we

passed it off by saying that we understood some-

thing about that, and we went on talking about

the lease for this telegram that he had from Chil-

berg about the lease. I had a conversation with

Mr. W. V. Einehart, somewhere in the city of

Seattle, in the fall of 1906, after I returned to

Seattle. I do not think that I stated in the con-

versation in words and substance to the effect

that the changes made in this particular instrument

that we are referring to, Plaintiff's Exhibit One,

was made by mutual consent between mj^self and

Dr. Chambere, and thai they were made to avoid

the drawing of a new instrument, or words to that

effect. I don't think so. I have that all down

here what refers to that conversation, and I will

refer to it. I don't know just exactly the date

but I have it down here. I have got the exact date

if you would like to know it. jSTovember 3d. Xow,

here is the conversation just as we had it. I have

got it all do\^m here. "The only thing that I re-

member about the matter was, that I was after

a lease from AVhittren, in answer to a telegram

sent me by Eugene Chilberg, and that I saw the l^ill

of sale Chambers was claiming under and noticed

a change made with acids and called the attention

of Whittren and Chambers to the same, that, as

near as I can remember at the present timie, one of

them sjioke of, and said, yes, a change has been
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made but I don't known by whom. 1 told Mr. Rine-

liart that Mr. Fuller may send out for his deposition

during the winter to wdiat took place as I had told

all in connection about how you were brought in-

to the case. He said he would make an affidavit

for me or for Mrs. Chambers, as he had promised

her last evening, but he could do neither of us

any good as he could not remember what was said

or done at the time, for he was after a lease and

very little was said outside of that which would

pertain to said lease. Also I remember that I

thought you ^vas the owner of half of the claim at

the time and the other half was owned by some

fellow in York or Nome, and he was to have the say

as to giving the lease, and if I remember rightly

I had you sign the telegram believing jou to be

the owner at that time. I then told Mr. Rinehart

that Chambers had started suit against me for a

half divided interest in the Bon Voyage claim, and

under the same instrument Rinehai-t saw in Cham-

ber's office the day he was after the lease, and the

one in which he noticed the change and com-

mented upon the same. Also that at the time I

passed off this remark, with, "Yes, we understand

that," in that way diverting his attention from fur-

ther comment upon the same. That was because

Chambers and I had just had it hot and heavy

over the acid change made by Chambers over night,

as he had admitted to me he had done just before

I telephoned for him to come down to Chambers'
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office; also that we had come to an understand-

ing. This was what was said in Ma}^ about the 24th

or 25th, I think. The paper which 1 am reading

from is a conversation which took place on Novem-

ber 3d, with W. V. Rinehart, in the Scandinavian

Bank on Second and Clierry street. I telephoned

for him to come down to Chambers' office, also

that we had come to an understanding, that is Cham-

bers and myself, in which Chambers was not to

claim anything under the forged bill of sale and for

the reason of his having changed the same mth
chemicals, he was to get nothing, but Mrs. Cham-

bers was to get one-quarter of the net proceeds,

that is, if Chambers lived up to his agreement,

and I was not to publish to the world alwut him

having made the change, but if he ever broke any

of the agreements, I would come out and tell the

truth in the matter and would never give him or

his wife or any member of his family a cent from

the claim. This is a conversation which I set down

at the time down at the Alaska club. This was

right after I had the conversation with Cham-

bers—this was this last fall, in Seattle in the fall

of 1906. I set down this conversation with Rine-

hart in Seattle, before I came to Alaska in the

fall of 1906, for Mr. Fuller and Mr. Murane to use

if they saw fit. It was with reference to his chang-

ing this bill of sale by the use of chemicals. I

jotted it do^^^l at the time exactly like this. After

we had had this conversation pertaining to the
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changed instrument. When I found out that Dr.

Chambers had altered this deed by the use of

chemicals over my signature, I cut his friendship

and ceased to associate with him from that time

—

that goes without saying, I think. I certainly

did. I would not break bread with him in his house.

I would not l)reak bread with a man who had done

a thing like that. I certainly would not break

bread with a man who had done me such dii-t as

that. If he should invite me to go out to his home,

I would not go because I had dropped his friend-

ship, as I told him, and liad ceased all friendly

relations with him, and all social or friendly re-

lations and intercourses with him. I told him I

would not go to his house when he was there. In

fact, it was agreed between us that I should go

out to his house and call upon his wife that night,

I think it was, but it was agreed that he ^vas not

to be present; I told him that on account of his

wife's and my wife's associations and friend-

ship that I would go and call upon his wife, but

it was arranged that he was not to be there. I

had arranged that JNIrs. Chambers should not know

that I had broken my friendly relations with the

doctor, one her account. I told him at the time that

as long as he never made any claim under the deed

that I would not publish him, but if he did—

I

called at his house before I left for Nome, but he

was not to be there; that was the understanding.

I did not want her to know anything about her
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husband tampering with an instrument, naturally.

It is not a matter of fact that right after I had had

this talk with him, that I went home and took

dinner with him the same day; he had asked me
to go to dinner that night, the night of the 24tli, but

I did not go. He asked me if I would not keep

him posted as to the Bon Voyage claim. I had

hardly landed in Nome until I wrote a letter to the

Doctor, which I sent. I made good my promise

to the Doctor. I couldn't say how I addressed the

doctor when I wrote him. I might have said "My
dear Doctor" or "Dear Doctor," just my usual

formula or customary way of addressing him, the

way I usually address letters. I wrote a letter on

June 11th, the day after my arrival I think, June

11th.

(Whereujwn a paper was produced and handed

the witness.)

The witness continuing: I told you I wrote a

letter on the llth of June—this is the letter; this

is the lettter here.

Mr. GILMOEE.—We offer in evidence a portion

of this letter for the purpose of showing the friendly

relations existing on the llth of June, just al)out two

weeks after this supposed break between the plaintiff

and the defendant, for that purpose only.

And thereupon the defendants objected to the in-

troduction of any portion of the said letter, as

being wholly irrelevant and immaterial.

Which said objections on the part of the defend-

ants were overruled by the Court, to which ruling
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of the Court each of the defendants then and there

excepted, which exceptions were allowed ;
and there-

upon the said letter was marked "Exhibit No. 4,"

and the reading of the body of the letter, being duly

waived, with the exception of the words at the head-

ing "My Dear Doctor," and closing "Ever you well-

wisher," which were read to the jury.

Mr. GILMORE.—We offer this letter in evidence

for the same purpose.

And thereupon the defendants objected to the in-

troduction of the said letter, as being wholly irrele-

vant and immaterial.

The witness continuing: That letter is in my

handwriting.

Whereupon another paper writing produced and

handed to the witness

:

The witness continuing: I did not sign "your

friend" there to that note.

Which said objections on the part of the defend-

ants were overruled by the Court, to which ruling

of the Court each of the defendants then and there

excepted, which exceptions were allowed ; and there-

upon the said letter was marked "Exhibit No. 5,"

and was read in evidence to the jury.
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Plaintiff's Exhibit No. 5.

LETTER, JUNE 11, 1906, WHITTREN TO
CHAMBERS.

Office of J. Potter Whittren,

U. S. Deputy Mineral Surveyor and Consulting En-

gineer,

Nome, Alaska, June 11th, 1906.

Dr. J. J. Chambers, Seattle Wash.

My dear Doctor : This is Sunday and we arrived

yesterday afternoon after a fair voyage.

Went out to our claim, the "Bon Voyage," early

this morning and spent the afternoon looking over

the country and seeing what our chances for being

on the paystreak.

Nothing so far has been struck on our claim so far

as I can make out ; but we are in line with the pay as

located on both sides of us.

Mr. Chilberg and others interested in the lay from

Otto Hall wdio has jumped the property went to

bed rock and drifted about 30 ft. so they say, before

finding the claim was mine. They quit work at

once and are trying to get a lay from us ; but Eadie

our partner in the claim wants to put his steam

thawer on the claim and locate pay, for he was to do

that as per agreement for half interest, in that way

his title will be perfected.

Then again Mr. Chilberg expects a 75% lease, and

we can do better, I'm sure, so will not do an}i:hing

for a few days and let Eadie go to work and locate
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pay the bed-rock is 120 ft., so the parties working un-

der Halla say, but I don't belive in that depth.

The way I size up the situation at the present

time is that we have a good chance for malting a

"home stake" out of the claim but can expect noth-

ing until next spring, then again it may prove a

blank; l)ut the chances are in our favor of getting

even with the country for the hard raps it has given

us.

"I'm going to do engineering work and make all

the money I can, and if the claim developes into a

paying proposition between now and the fall will

write or wire you the news.

It looks brighter now than it has since being in the

Nome Disti'ict for a home stake.

Ever you friend and well-wisher,

J. POTTER WHITTREN.
The witness continuing: After I had had a

trouble and quarrel on the 24th of May, 1906, of the

same year in Seattle, with tlie Doctor, I addressed

him "My dear Doctor," instead of "My dear sir,"

for I have always used that as a matter of form,

"My dear Doctor," is equivalent to "My dear sir."

I didn't say "My dear sir," because it is mere
matter of foi-m of address. 'This letter was written

about two weeks, a matter of twenty days or so,

after I had had this trouble with the doctor in

Seattle. I did not write him as though nothing
liad passed between us. When I signed this letter

"ever your friend and well-wisher" I did not feel
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just as friendly toward him as I ever had until

before the 24th of May. Those letters show for

themselves, and it was also for the purpose that he

could show them to his wife, if he wanted to. I

did not write the letters that way so that he might

exhibit them to his wife and decei^-e her with regard

to your relations, but it was to earr^^ out the idea.

When I wrote him "ever your friend and well-

wisher," it was for the purpose that he might take

it home and show it to his wife, and she need know

nothing about the rupture between us; that was

the point for Doe to carry out, and when I left

Seattle, the agreement was I was to keep him in-

formed of everything and Mrs. Chambers would

not know that things were different between us.

The letter speaks for itself as to the statement:

"Eadie, our partner in the claim, wants to put a

steam thawer on the claim and locate pay, for he

wants to do that as per agreement for half in-

terest; in the way the title will be perfected." It

is not true that he was to put his thawer on the claim

and locate the pay before I gave him his deed.

He was to have a half interest in the claim for do-

ing the work ; he had had his deed over a 3^ear ago.

I did not discuss the matter on the 24th of May,

1906, and did not tell Dr. Chambers that in order

to make Mr. Eadie out his deed, he was to locate

the pa}^ on the claim under my agreement with him,

saying to him that Mr. Eadie was to locate the pay

before he could get the title. I have never said
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anything of the kind whatsoever. I say ''our

claim" in this letter, though Mrs. Chambers was

the one to get the royalty, because I suppose I had

said "her claim" and she had seen the letter. M_y

explanation is that I wrote it here "our claim" in

this letter so that he could go and show it to his wife.

As a matter of fact, she was to know nothing about

the change in our relations and I was doing my best

to live up to our agreement that I had made with

him in his office and write in ever_ything I learned

about the claim. I was just carrying out the agree-

ment that I had made. It is a fact, in a way, that it

was the understanding with me when I wrote that let-

ter "our claim" I did it so that if he wanted to he

could show the letter to his wife, and that is the

reason I wrote "Our claim" and "our partner."

That is the only reason.

(Whereupon the witness is handed another paper

writing.)

The witness continuing: I can't tell whether

I signed this or not. I would like to see the other

page first. That is my signature. I presume I

wrote that letter ; that is my signature ; I wish to read

it over first. I can't say whether or not it is my let-

ter until I have read it over. Yes, this my letter.

Mr. GILMOEE.—We offer this letter in evidence

for the same purpose.

And thereupon the defendants objected to tlie in-

troduction of the said letter, as being wholly irrele-
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vaiit and immaterial, and for the reason that is does

not tend in any way to contradict the witness.

Which said objections on the part of the defendants

were overrnled by the Court, to which ruling of the

Court, each of the defendants then and there except-

ed, which exceptions were allowed ; and thereupon the

said letter was marked "Plaintiff's Exhibit No. 6,"

and was read in evidence to the jury, and was in the

words and figures following:

Plaintiff's Exhibit No. 6.

LETTEP, JUNE 14, 1906, WHITTPEN TO
CHAMBEPS.

Office of J. Potter Whittren,

U. S. Deputy Mineral Surveyor and Consulting En-

gineer.

Surve3'S for Parents,

Estimates and Grades for

Ditches and General Engineering.

Nome, Alaska, June 14th, 1906.

J. J. Chambers, M. D. Alaska Bldg., Seattle, Wash.

My dear Doctor: I have written you two letters

since niy arrival here in Nome, was in such a hurry

that I may have overlooked a few things pertaining

to our claim ("Bon Voyage") so will state in full

here just how matters stand.

Upon my arrival here in Nome, about ten different

fellows approached me for lays or leases on the "Bon
Voyage," and Eugene Chilberg, of The Miners &
Merchants Bank, told me he had performed work up-

on the claim to the extent of one thousand ($1,000)
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dollars, during the winter under a lease from Otto

Halla. That a shaft had been put to bed-rock a depth

of 120 feet. A drift driven 30 feet from the shaft.

Several drill holes put down before the.y found any

pay. Or at least they told me they did not find pay

;

but they knew where to put down a shaft and tap the

pay. I would have giA^en them a lease on 220 feet of

the paystreak, provided the,y- s^ave me a ]jond to turn

over all the royalties to us and receive 65 per centum

for their work; but they expected 75 per centum so

the matter stands that way at the present time. I

don 't believe we will s^ive them a lay ; but wait until

Frank Waskey gets his hole to bed rock and see what

kind of pay, if any, he finds.

Mr. Wasker, as I stated to you in my letter the

other day has a lease on 220 feet along the westerly

side line of the claim, and he has to get started by the

16th of June and continue winter and summer until

the 1st of June 1908. If he fail to work continuously,

or stops work for a period of ten (10) days during

the term of the lease he forfeits the same.

Mr. Waskey is considered the best mining man in

this vicinity and we are to be congratulated in getting

him to take a chance with us on the claim. He esti-

mates the cost of ])utting down the shaft at one-thou-

sand ($1,000.) dollars, and if he should find any pay

we can secure better terms on the next lay we let. All

things being equal believe we will give him a chance

on anotlier lay or more ground ; but that will have to

be determined after pay has been located, for we may

find a blank, and we don't want to build our hopes too
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hi.^h, for tlie fall will be all the greater, sliould we liit

the down o-rade.

I'll keep you posted rig'ht along- and don't believe

Ave can expect any more than to have the pay located

during the summer, for there is no water to sluice

out there on the tundra should pay be found, but if we

ever find a pay streak, and it is of any extent, we

should commence to rea]:) our reward next spring.

Remember me to all the folks and write as often as

you can. Will answer any and all questions should

T fail to explain so you can understand.

Ever your friend and well-wisher,

J. POTTER WHITTREN.
The witness continuing : Tliis letter is dated June

14, 1906. The letter shows for itself that it begins

"My Dear Doctor." It is not a fact that when I

wrote that letter on the 14th of Juno, 1906, that I was

just as friendly with Dr. Chambers as I was \)y\oy to

the 24th of May. I have no explanation to make why
I signed it "Ever your friend and well-wisher," and

began it "My Dear Doctor," except what I have al-

ready stated. I have already stated why I said '

' our

claim '

' in that letter. The purpose for which I wrote

"our claims" in the letters heretofore offered, was to

carry out my agreement with him so in the event he

lost the letters or cared to show them to his wife, I

proposed to carry out my agreement with him and not

to change continuing addressing him in the same
manner.

(Whereupon the witness is lianded another paper
writing.)
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The witness continuing': Yes, that is my letter,

without readino- it over.

Mr. GILMOEE.—We offer this letter in evidence,

if the Court please, for the same purpose.

And thereupon the defendants objected to the in-

troduction of the said letter, as being wholly irrele-

vant and immaterial, and for the reason that it docs

not in any way tend to contradict the witness.

Which said objections on the part of the defendants

were overruled by the Court, to which ruling of tlie

Court, each of the said defendants then and there ex-

pected, which exceptions were allowed, and therem3on

the said paper writing was marked "Plaintiff's Ex-

hil)it No. 7" and read in evidence to the jury, and was

in the words and figures following, to wit :

Plaintiff's Exhibit No. 7.

LETTER, JUNE 21, 1906, WHITTREN TO
CHAMBERS.
Nome, Alaska, June 21st, 1906.

J. J. Chambers, M. D. Seattle, Wash.

Dear Doctor: It seems as if we were going to

have all kinds of trouble on the "Bon Voyage," as

several locations were made during the winter taking

in our ground, and on the 19th of this month W. J.

Rogers of the North Western Commercial Company

jumped our claim, T know we have a perfect title

to the claim, for not only has the work required l)y

law to hold the ])roi)erty jjeen performed every year,

and recorded; but the shafts are there to show for

themselves, and are so ])laced as to be seen from the

corners.
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I understand tliat Mr. Roofers is going to put up a

fight on the ground that we did not make a discovery

upon the claim; but as near as I can make out it is a

case of blackmail and sour grapes. He is one of the

nine men who had a la}^ or lease, upon this ground

from another jumper named Otto Halla, and when we

could not give them a lease, Mr. Rogers thought we

had not used him right, and told me he jumped our

claim for that reason, and was going to give us a run

for our money.

I would have given the ])oys a lease, if our ]iartner,

Mr. Eadie, who owns the other half, had not objected

to it on account of Rogers, or the North Western,

being one of the party; but he has no use for the out-

fit, for reasons of his own, and would not think of giv-

ing them a lease.

I informed the parties who had a lease from the

jumper Halla, that it was out of the question to give

them a lease and all l)ut Rogers, Densmore and I be-

lieve a brother of Rogers, realized I had done all I

could for them and let the matter drop; but felt a

little put out at not being able to secure a lease on part

of the ground. It was during the afternoon of the

18th that I told them they could not have a lease for

reasons above explained, and on tlie 19th Densmore
and Rogers went out and jumped the claim.

As it looks like a fight and we will have to put up
a few hundred for a law suit, have come to the conclu-

sion that we must be on the defense when action is

taken. Mr. Eadie and myself agreed last evening to

give a lease to Waskey and Eadie on the balance of
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the r-laim. Mr. Waskey, as I have ^Yritten before,

has a lease on one-third (1/3) of the claim at sixty-

five (65) i3er cent; but to get him to go to work and

put down another shaft timber and w^ork the same

winter and summer, he would not take it less than

seventy five (75) per cent, for he has to divide with

Eadie, and do all this before he has the pay located,

and protect the claim by covering all the ground

where the ipay is supposed to cross.

I have spoken to several good men with respect to

taking the lease and i^rotect the ground; Init all of

them said it would cost too much to ])ut a shaft down

at the present time, on account of the depth and tim-

ber it would require. They all expected seventy five

(75) per cent, and would wait until winter, when they

would not have to timber, to work the same, so we

came to the conclusion that we had better let Mr.

Waske.y have the lease on the other two thirds (2/3)

and to go to work at once, which he has and to work

winter and summer, and keep off jumpers.

Mr. Waskey wishes me to write you and have you

agree to the leases as stated, for he has had a little

trouble where all parties or owners have not agreed

to the lease, so if you will write a letter by return mail

and state that you will stand by what we have done in

the way of letting the lease, it will make things "O.

K." all around and there will l)e no cause for any

discontent with the owners and lay man, for we may

have a hard fight on our hands and must be together.

Trusting to hear from you by return mail. T beg to

remain your friend and well-wisher,

J, POTTER WHITTREN.
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A¥hereupon Mr. Fink nlo^•ed that all of that part of

the letter with reference to Waskey requestina;- him

to write: (Reading) "Mr. Waskey wishes me to

write you and have you agree to the leases as taken,

for he has had a little trouble where all parties or

owners have not agreed to the lease, so if you will

write a letter by return mail and state that you will

stand by what we have done in the way of the letting

of the lease, it will make things O. K. all around, and

there will Ije no cause for any discomfort with the

owners and laymen, for we may have a hard fight on

our hands and must stand together, '

' be stricken out

as it is not binding on Mr. Waskey in any way and is

not proper cross-examination.

Whereupon the Court instructed the jury as fol-

lows: "We instruct the jury at this time that they

are not to regard this evidence as binding upon Mr.

Waskey ; it is not offered for that purpose
;
.you haA'e

no reason to consider any other purpose, only the one

purpose, viz, to show the friendly relations still ex-

isting betAveen Dr. Chambers and Mr, Whittren and

no other ])ur]30se.

The witness continuing : When I wrote this letter

on the 21st of June, 1906, I was not just as friendly

with Dr. Chambers as I was prior to the 24th of May,

1906. A¥hen I wrote Dr. Chambers and signed m,y-

self "your friend and we?-wisher" and when I ad-

dressed him "Dear Doctor," my relations were not

just as friendh" and pleasant between he and I as the.y

w^ere prior to the 24th of IMay, 1906. That letter was

to be shown to Mrs. Chambers. For that purpose
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only. You will notice that in all of the letters that

you have shown here yet, they are sij^^ned ''Your

friend and well-wisher," all of them.

(Whereupon a i^aper writing was handed to the

witness.)

The witness continnino-. That is my letter. I

wrote it.

Mr. GILMORE.—We offer this letter in evidence,

if vour Honor please.

And thereu]3on the defendants objected to the in-

troduction of the said letter for the reason that it

does not tend in any way to contradict the witness,

and is incompetent, irrelevant and immaterial.

Which said objections on the part of the defendants

were overruled by the Court, to which ruling of the

Court each of the defendants then and there excepted,

which exceptions were allowed; and thereupon the

said letter was marked "Plaintiff's Exhibit No. 8,"

was read in evidence to the jury, and was in the words

and figures following, to wit

:



vs. J. J. Chambers. 175

(Testimony of J. Potter Wliittreii.)

Plaintiff's Exhibit No. 8.

LETTER, AUGUST 6, 1906, WHITTREN TO
CHAMBERS.

Office of J. Potter Whittren,

U. S. Deputy Mineral Surveyor, and Consultini^ En-

gineer.

Survey^/ and Patents,

Estimates and Grades for

Ditches, and General Euf^ineering.

Nome, Alaska, August 6th 1906.

J. J. Chambers, M. D., Alaska Building, Seattle,

Wash.

M.y Dear Doctor: Mr. Wintermantle is leaving

for the outside today, so will take advantage of send-

ing a letter to you by him as he can give you all the

late news of this part of the country and of our claim

the "Bon Voyage," also you can send any material

you wish back by him, and I'll see him on his return.

As you have learned by this time thro Captain

Watson, we reached bed rock in the first shaft a week

ago Saturday, or the day he left Nome and found

nothing but fine colors. We started to drift to the

north thinking \yq are too far south to catch the main

beach streak by some thirty feet, and are at the ]3res-

ent writing some 18 feet in with our drift. It may be

we are too far north and will have to drift to the

south, or are on a barren spot where the present shaft

is and will have to keep drifting until we find pay.

We tho't for a while we were gei:ting onto the

streak for five feet in the present shaft could get pans
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as high as six cents in the becl-roelv ; but it lias remain-

ed about the same and fails to get better as we go

ahead.

Shaft No. 2, seems to be a bad one, and goes down

veiy slowly. At the ])resent time the}^ are down some

forty feet in it. It would stuff and sluff for the firet

25 feet even with the timbers, and large rock prevents

the points from being put down any great distance

at a thawing. This is being put down on the lease of

Waskey and Eadie, and will take three more weeks

to get it to bed rock ; but if there is any pay in the

claim this should go right down on it, as it is in line

with the pay located by the drill last spring.

A tundra fire destroyed three of our corner stakes

last month, but as I have made a survey of the claim

in 1903, and had a complete set of field notes, it was no

trouble to locate the bottom of the burned stakes with

the transit and chain. Have replaced all the burned

stakes and fixed up the monuments so the claim is well

marked again.

You write about coming u]) to spend the winter but

as there is little work for one of your profession and

you have a good practice down there believe you had

better wait until next spring, then you may have

something to return for, as I believe we will have all

we can do to locate the pa.y this fall. If not detained

by a law suit will return to the States about the mid-

dle of Oct., and leave the claim to Eadie and the lay-

men, with m>' attorney-Mr. Fuller (commissioner) to

look after my and your interest, and know all will be

well.
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Will let you know when we find any pay, and keep

you posted'from time to time as to progress.

Yours very truly,

J. POTTER WHITTREN.

The witness continuing: I wrote this "Yours very

truly" because that is equivalent-that is just the

same thing-it means just the same thing about as

"vour well-wisher." All the other letters show tor

themselves what I have wiitten. Things had not be-

gun to change when we dropped on the pay streak,

that had nothing to do with it; he had written me

asking about the outlook, and asking if he would do

well to come, and I merely answered him. I wrote

him what the letter says there. It is not a fact that

as soon as I began to get a little better prospects my

attitudc?e began to change, not in the least; I thmk

all the letters I wrote him that sunmier will show that

I carried out my part of the contract, and kept hnn

informed. Mv first letters speak for themselves as

to how I began them all. When I began to get a little

better prospects, I did not begin to stand him off.

I think the jury has seen all the letters you have in-

troduced and they will speak for themselves. I re-

ceived replies to some of these letters after I wrote

them. I have not those replies here. It is possible

if any are in existence, my attorneys have them; I

turned them over to them last fall.

(Whereupon a leter or paper writing is produced,

and handed to the witness for examination.)

Mr. GILMORE.—I olfer this letter in evidence

for the same purpose.
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And thereui)on the defendants objected to tlie in-

troduction of the said letter for the reason that it

does not in any way tend to contradict the witness,

and is incompetent, irrelevant and immaterial.

Which said objections on the part of the defend-

ants were overruled by the Court, to which ruling of

the Couii:. each of the defendants then and there ex-

cepted, which exceptions were allowed; and there-

upon the said letter was marked "Plaintiff's Ex-

hibit No. 9," was read in evidence to the jury, and

was in the words and figures following, to wit:

Plaintiff's Exhibit No. 9.

LETTER JULY 20, 1906, WHITTREN TO
CHAMBERS.

(Written in Duplicate.)

Nome, Alaska, July 20th, 1906.

J. J. Chambers, M. D., Alaska Building, Seattle,

Wash.

My Dear Doctor: Yours of the 5th inst., at hand.

In reply will say that if you were in a position to

know how matters stand up here, j^ou would never

have written a letter like the one just received.

Realizing that such is the case, will overlook said

letter, and you must remember that a letter reads at

times much different than the writer wishes to ex-

press himself.

I wish to infonn you that for reasons explained

in my letter of June 21st, and to be further explained

in this letter, that ]Mr. Eadie and m/<yself have let

a lay upon the claim, in fact two lays, or leases,
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which covei-s the Avhole claim, and as you ma.y know

l)y this time I never go back on my word, which you

are indebted for your interest in the chiim herein

under discussion, viz., ''The Bon Voyage," and I

propose to stand by these leases, or lays, through

thick and thin, as Mr. AVaskey is working out on the

claim under said leases, under great expense, which

you, Eadie and myself are not in a position to do at

the present time.

The lays are just as explained in my letter of

June 21st, that is the first lay to Mr. Frank Wasker,

for the first westerly 220 feet of said claim, and we

are to receive thirty-five (35%) per centum of all the

gold extracted from said claim.

The second lay is for the balance of said claim, or

the 440 feet to the eastward of said first lay to Was-

key. This lease is to Andrew Eadie and Frank

Waskey, for which we mil receive twenty-five (25%)

per centum of all gold taken from said claim.

If you will recall the telegram we sent to Mr.

Eugene Chilberg, a copy of which can be obtained

from the telegraph company here and in Seattle,

AVash. I as manager in the handling of said prop-

erty, wired Mr. Chilberg that a lay for seventy-five

(75%) per centum would be agreeable to me; pro-

vided agreeable to my partner Mr. Eadie. Being in

Seattle and out of the country for some seven

months, I was not in a position to size up the situa-

tion and it was the understanding that the same

should be passed upon by Mr. Eadie before we did

anything.
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When Mr. Eadie turned up in Seattle, I told him

what I had done, believing he was in Nome, and he

told me we coukl do nothing until after our arrival.

That was how matters stood, and we knew nothing

about some nine men having a lease from the jumper

Otto Halla at the time, for the telegram led us to

believe Mr. Eugene Ohilberg had the lease, and he

alone.

Upon our arrival here in Nome and ha^'ing sized

up the situation the l^est we could, and giving the

same several days' consideration, we were of the

opinion that some of the men interest in the lay

from Otto Halla, the jumper, were partners of his,

and no doubt we were right to a certain extent, for

one Vr. J. Rogers, of the North Western Commercial

Company, went out and jumped the claim, which

proved him to be in "Otto Halla 's class, and an an-

imal of the same stripe. Also Mr. Eadie and my-

self came to tlie conclusion that it was very poor

policy to let a lay to a man who had succeeded in

getting the people of Seward Peninsula, especially

the miners, down on him to the extent that ^Ir.

Rogers had.

Again, I would have liked to live up to the under-

standing we had of giving a lease to Mr. Chilberg,

that is, if Eadie was ^^dlling, had tliey been willing

to accept a lease for less than sevent^^-five (75%)
per centum; but they would have that or nothing,

and we have made ten per centum hy letting part of

the claim to Mr. Waskev.
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The reason that the second lay was lot to Mr. Eadie

and Frank Waskey for the balance of the claim may

not have been explained fully in the letter of Jmie

21st, so will state here that we disco^-ered the shaft

being put down by Mr. Waskey did not come on the

o-round claimed under the Halla location as it covers

the Bon Voyage kind of diagonal, under the name of

"The Golden Bull." It was necessary that we take

possession of the whole claim to keep other jumpers

off, and as ]\Ir. Eadie 's steam-thawer had not arrived

I agreed that he and Waskey could have a lease upon

the balance of the ground, provided they went to

work at once and kept working all the time winter

and summer. They started a shaft on the ground

claimed by the jumper, Halla, the very next day.

A few days ago Otto Halla went out and ordered

the men to quit working in the shaft being put down

l)y Waskey and Eadie; but the}" are in possession

and will remain so until ordered to stop by the Court.

As to the Rogers location, Mr. Frank Waskey re-

located the claim ahead of him, for he never takes a

lay upon a piece of ground without jumping the

claim for protection, and he gives a deed to the party

from whom he receives the lease. It has cost him so

much in law suits of late, that he 1)elieves in taking

every precaution to protect himself, for he finds it

costs money to find out anything by law.

At the present time it looks as if we will have to

put up some money for lawyers—^and I wish you
would send direct to me, or to The Miners and Mer-
chants Bank of N"ome, say three-hundred and fiftv
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($350.) dollars, to protect your quarter interest in

said Bon Voyage, and if that is not enough will draw

upon you at Seattle, for any amount that may be

needed. Should there be any left over, will refund

the same to you at Seattle, with vouchers for the

amount expenses.

As to Mr. Eadie having to prospect the ground for

his half interest, that is a personal matter with him,

for he has a deed to an undivided one4ialf (V.) in-

terest, which was made out to him last year.

After all has been said, I believe when you come

to consider that you own an undivided one quarter

interest in the claim, through an act of friendship up-

on my part, for you have never put up for the repre-

senting and the only money have paid out for the

four years we have held the property is $2.50, the

price of recording the same, you must admit 3^our

quarter was had for a bargain.

Again you know that you did not know anything

about .your interest in said property until I came to

you last spring and told you about having received a

telegram through W. V. Rinehai-t, Jr., from E. Ohil-

berg, for you thought as you had paid nothing for

years, or since the claim had been staked, towards

having the same represented, you had no interest in

it. I could have had tlie claim relocated by some fel-

low and received an undivided one-half interest in-

stead of paying out $100, in the fonn of work the

first year, then giving up a half interest the second,

to have it represented, then helping to do the work
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the third, all this, and only have a quarter in the

claim. Again, if I had not surveyed the claim ^vhile

it was a "wild cat," we would have no more claim

than a "jack rab])it" to-day, for all the claims have

l)een staked and restaked in that vicinity, and the

stakes have l^een moved this way and that during the

ditferent relocations ; l)ut as our claim was surveyed

our stakes have held.

All this has been reviewed just to prove that you

have no kick coming when we are working for your

interest; in fact, have held yoiiv interest when you

thought it was not worth putting up the mone}' for,

and you are to l:ie congratulated in having a partner

who was fool enough to put up for you until the claim

had a prospective value.

As I have written in my last letter we must stand

together to protect our interests, and be united in the

comiuon cause for protection, in fact, there should

be no contention between the three partners, and I

trust you \vill be able to see that all has been done for

the best, as I cannot go l)ack upon my word to Was-

key after he has been to the expense of several thou-

sand dollars and held possession of the property for

us when we did not have the money to go ahead with.

At the present writing we are down some 90 feet

in one shaft, and perhaps twenty in the second. We
have nothing in sight at the present time outside of

what was discovered with the drill during the spring,

and the men who are working under a lease from

the jimiper Halla, said they got as high as twenty

cents to the pan, nothing to set the World afire over.
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($350.) dollars, to protect your quarter interest in

said Bon Voyage, and if that is not enough will draw

upon you at Seattle, for any amount that may be

needed. Should there be any left over, will refund
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amount expenses.

As to Mr. Eadie having to prospect the ground for

his half interest, that is a personal matter with him,

for he has a deed to an imdivided one4ialf (Vo) in-
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After all has been said, I believe when you come

to consider that you own an undivided one quarter

interest in the claim, through an act of friendship up-

on my part, for you have never put up for the repre-

senting and the only money have paid out for the

four years we have held the j)roperty is $2.50, the
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telegram through W. V. Rinehai't, Jr., from E. Chil-
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it V\'as a "wild cat," we would have no more claim
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interest; in fact, have held your interest when you

thought it was not worth putting up the money for,

and you are to be congratulated in having a ]3artner

who was fool enough to put up for you until the claim
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common cause for protection, in fact, there should

be no contention between the three partners, and I

trust you will be able to see that all has been done for
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key after he has been to the expense of several thou-
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the jumper Halla, said they got as high as twenty

cents to the pan, nothing to set the World afire over.
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If you think your interest is in danger, by all

means come up here and look after the same ; but as

Mr. Eadie expects to stay in here and work his lay

with Mr. Waskey during the winter, I will, if not de-

tained ])y law-suits, return to the States for the

winter, as Mrs. Whittren and the baby will not be

able to return, or come North this fall. I will leave

my interest in the care of my attorne}^ who looked

after my property last winter, and feel that all will

be well.

Trusting that you will see matters in a different

light, and that you will send by return mail the

money we expect to need soon for the trouble, which

is looming uj^on the horizon, and that you \^ill real-

ize your interest will be as well taken care of in the

future as it has been in the past, I beg to remain,

Yours truly,

J. POTTER WHITTREN.
P. S. Mr. Andrew Eadie was in from the claim

yesterday when I received your letter, and I let him

read the same. Alll letei's written by you to me per-

taining to the "Bon Voyage" will be shown to him,

for he is our pai-tner and owns the controlling in-

terest in the claim. All our acts with one another

must be free and above board.

J. P. W."
Whereupon the witness continued : On the 20th of

July, 1906, at the time I wrote this letter, I did not

ha^'e a letter from Dr. Chambers in my possession
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infomiing me in words and substance that he did not

understand the leters or the leases which I had re-

ferred to in my letters. I had a letter directing me

to throw down Eadie in these leases. I did not have a

letter from him in words and substance that he would

not stand by these leases that I had let. I had a

letter, as I tell you, directing me to throw Eadie

down on this lease. Xot that he was half owner in

that ground and that he would not stand for the

leases; no, sir, the letter speaks for itself. I said in

this letter here, "In fact have held your interest

when you thought it was not worth putting up the

money for and you are to l)e congratulated in having

a partner who is fool enough to put up for you until

the claim had a prospective value," because, as I

have told you heretofore, I had agree^l to give to his

wife a half, or 2b% of all of my x'oyalties out of the

claim. As far as he was concerned he had no interest

in the 1^111 of sale whatever. I meant by "After all

has been said I Ijelieve when you come to consider

that you own an undivided one quarter interest in

the claim through an act of friendship on my part,"

well, because he had made, he i^ractically had aban-

doned this claim from the very first because he said

it was a mldcat and for me to let it go, but after all

I had done on it, and still, after all that, had counted

him in l>y giving a quarter interest in the royalties

to his wife. I think it speaks for itself what I meant

by saying, "If you think your interest is in danger

by all means come up here this fall and look after the
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same. "

' I think I have explained what I meant when

I wrote: ''xVll this has been reviewed just to prove

that you have no kick coming when we are working

for your interest; in fact, have held your interest

when you did not think it was worth putting up the

mone}^ for, and you are to be congratulated in hav-

ing a partner who was fool enough to put up the

mone,y for you until the claim had a jDrospective

value." I don't think there is anything in that to

be exj^lained. I told him, it amounts to the same

thing in that letter—what I meant ])y that was that

his wife was to get twenty-five per cent of this claim

and I wrote him to the effect that we had been look-

ing after his interest, taking care of his interest, and

that ^'irtually he would get through his wife a quar-

ter interest, which was just as much interest as I was

getting. When I wrote this letter telling him that

I held his interest and had taken care of his interest,

referring to it as his interest all the way through, I

thought that he might want to show it to his wife

—

in fact, whenever I wrote to him I used the same

terms that I had written to him before so that he

could show it to his wife if he wanted to. And that

is why I wrote this letter in that way.

(Whereui^on the witness was handed another

letter.)

The witness continuing: 1 know whose letter that

is; it is Dr. Chambers'. It is not in fact the letter

which I was answering in this letter which w^as just

read. I don't think it was the letter to which I was

replying in my last conmiunication to the Doctor.
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That is the original letter—that is not a copy and

neither is this one. That is the original letter. There

is something in there of an attempt to throw down

Eadie. He commanded me to cut Eadie out. This

is the letter which I refer to when I say that he or-

dered me to tlirow Eadie down. That is not the letter

which I referred to in which he told me to throw

Eadie out ; there were two letters written on the same

day. It is a part of that same letter, there were two

letters written by Dr. Chamber on the same day ; they

were enclosed in the same envelope and I received

them in the same envelope.

Mr. GILMORE.—We offer this letter for the pur-

pose of showing all the correspondence between these

parties, and also for the purpose of contradicting the

witness with reference to a statement in the letter

ordering him "throw Mr. Eadie down."

And thereupon the defendants objected to the in-

troduction of the said letter for the reasons, that it

was irrelevant and immaterial, and a self-serving

declaration on the part of a party to the action, and

for the further reason that there is no statement in

this letter about "throwing Mr. Eadie out."

Which said objections on the part of the defend-

ants were overruled by the Court, to w^hich ruling of

the Court each of the defendants then and there ex-

cepted, which exceptions were allowed, and there-

upon the said letter was marked "Plaintiff's Exhibit

No. 10," was read in evidence to the jury, and was in

words and figures as follows:
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Plaintiff's Exhibit No. 10.

LETTER JULY 5, 1906, CHAMBERS TO WHIT-
TREN.

Dr. J. J. CHAMBERS,
601-602-603 ALaska Building.

Seattle, Wash., July 5, 1906.

My Dear Whittren: Your letter of June 21st to

hand. In reply will say that you and Mr. Eadie both

agreed that you would treat the people who put down

the hole fair, and now deliberately go to Nome and

because Mr. Eadie don't like one man out of the nine

in the company refuse to give them the consideration

due them and agreed upon before leaving here. I

am extremely sorry to say I cannot indorse the

proposition as meagerly outlined in your letter in

reference to the lay suggested by you.

You say Eadie was to represent and locate pay for

his interest, let him go out and locate pay and protect

the claim & then will ])e the time to consider wdio or

whether we will give a lay to any one or not. Not

only that but——Well, I will be up on the last boats

to spend the winter so there is no use in going into

details. I think you had better stay in if possible &

let us look after the claim and try and make some

money out of it, provided it is there & if not just keep

on ti'ying. I am awful sorry to write you as I have,

but you surely have made a blunder, "Whit."

Let me know soon if you can remain in for the

winter.
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If you have in contemplation any contracts please

send me a copy so I may know the details, time to

run etc.

Yours truly,

J. J. CHAMBERS.
The witness continuing: That is the letter which

was marked "private" and came to me individually,

not for any one else to see. Both letters in the same

envelope, yes, sir. I referred in my letter that I was

going to show Mr. Eadie everj-thing that was written,

open and above board, and I showed Mr. Eadie this

letter which was marked "private," to me.

Mr. GILMORE.—In connection with this letter

and as explained by the witness, we desire to offer

now the second letter dated July 5, 1906, in evidence,

identified by this witness.

IVhereupon a letter is produced, marked "Plain-

tiff's Exhibit No. 11," and read in evidence to the

jury, and was in the words and figures following, to

wit

:

Plaintiff's Exhibit No. 11.

LETTER, JULY 5, 1906, CHAMBERS TO WHIT-
TREN.

Dr. J. J. CHAMBERS,
601-602-603 Alaska Building.

Seattle, Wash., July 5, 1906.

Private.

^ly dear Whittren : I had a long talk with Rogers

today & I think the best thing to do is to get to-

gether—let them have a la}^ on part of the claim7 if
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possible & I eau take a lay on part of it and Eadie

on part of it, something on that line—all those people

are frie<:?/?s of mine & I don't anticipate any trouble.

We can 't aiford to let Eadie plunge us into litigation

just because he don't like some of our friends.

I think it advisable to cut out any contracts Eadie

has made & lease the claim cleer of all contracts of

any kind & as soon as I come up in the fall fix up

matters on a fair basis for all parties concerned.

Let me know as soon as possible what you think of

the proposition.

J. J. C.

Whereupon the defendants moved to strike out

I)oth of these letters as having been written by Dr.

Chaml)ers, and as being irrelevant and immaterial,

and not binding upon the defendants, and because

they are self serving declarations and statements

made with reference to the litigation, and not a part

of the cross-examination of this witness, the witness

having stated nothing in his direct examination of

which this could be proper cross-examnation, or in

regard to the matters therein set forth.

Which said motion on the i^art of the defendants

was overruled 1)y the Court, to which ruling of the

Court each of the defendants then and there ex-

cepted, which exceptions were allowed.

The witness continuing: I answered these letters

the same day I received them, I think. My letter in

reply is dated the 21st day of Jidy. That is the long

letter written in duplicate. The reason that I made
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them in duplicate was tliat after the work I liad seen

of the Doctor's, I think I had reasons to make them

in duplicate. You may put it that way, if you want

to, that I did it as a sort of precaution. It is not so

that until that time I had signed all my letters "your

friend and well-wisher," but at that time I began to

sign myself "Yours truly." It is not so that up to

the time Dr. Chambers wrote me that these parties

were all friends of his and that he could not afford

to spend money in litigation that I had never taken

any such precautions to write my letters in du]3licate

and had not signed my letters to him "Yours truly."

That was the first time that doctor had l)roken his

word in connection with this matter after I left Seat-

tle, and after the 24th of ^lay, when I had the break

with him about the altered deed, but he had already

broken faith with me on the 24th of May, just the

same. I had broken friendship with him on the

24th of May in Seattle, in 1906. I do not remember

that that was followed by a letter in August, some-

time about the 20th. After he had broken faith with

me, I came right out and oi3en. I became so in-

censed with the doctor that I decided that I would

come right open, free and above board, when he

asked me to throw Eadie down, when he came out

and wanted me to thrown Eadie down. In that let-

ter that you have just read, he implied that he

wanted me to thrown Eadie down ; whether or not he

expressed himself in these words is for the letter.

That is all the letters that I know of that I ever got

from Dr. Chambers in which he told me to throw
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down Eadie, the one you have just read here. And

in this letter is where I say he told me to throw Eadie

down, because he told me that I had to cut out any

lays or contracts that Eadie had made; that he would

not stand for his contracts. I do not know whether

I got a reply from Dr. Chambers to the letter of July

20th, the one marked 'Duplicate" or not. Mr. Ful-

ler has all my letters and communications in regard

to this matter and he will tell you no doubt, if he has

a letter after that; I don't know.

Mr. FULLEE.—I don't think so.

(Whereu])on a paper was handed to the witness.)

The witness continuing: I know in whose hand-

writing this paper is. I have a letter dated August

9th from Dr. Chambers. I have seen this letter, the

original letter of which this is a cop3^

Whereupon the original letter was produced by

Mr. Fuller.

The witness continuing: I know whose letter that

is; it is Dr. Chambers'. It was written by him and

received by me.

Mr. GILMORE.—We offer this letter in evidence

for the same purpose, going to show that the rupture

took place between the plaintiff and defendant in tlie

summer of 1906, and not in May at Seattle, as the

defendant says it did.

The witness continuing : Yes, it states that it is re-

ceived in reply to the long letter sent to the doctor,

marked 'Mn duplicate." In reply to the letter of

July 20tli, marked "In duplicate." No, this one is

not—I don't think; my long letter was July 21st;
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this is July 19tb. My long letter was dated July

21st, if I remember right. You liave it there; it is

easy enough to tell if it is a fact that I wrote the let-

ter on the 19th of July, dated it in Nome on the 20th,

but put it in the postoffice on the 19th, and simply

made a mistake in the dates. It is eacy enough to

tell whether that is correct or not, I don't remember.

Let me see the letter; you can identify the envelope

easy enough; I couldn't answer that without I saw

the letter; it was a mistake if I did. T might have

written the letter on the 19th, and dropped it in the

postoffice on the 19th l)ut dated it at the heading July

20th. I was writing right along there sometimes,

and I might have made a mistake in my dates. This

letter was written in reply to the one which I wrote

on July 20th or 19th. This letter, it says, "Yours of

Jul}' 19th"—I guess this is the letter all right; I

Avrote it the night of the 19th but dated it the 20th,

all right. There is naother letter than that too, I

think, not Ijoth written on the 19th, but is there not

also one of the 21st. I have been so liberal with my
correspondence that I cannot now say how many let-

ters I did write to Chambers. I won't say that there

is another letter besides this one, l)ut it seems ot me
that I wrote one on the 21st ; I may be mistaken but

that is my recollection now. This is a letter written

by Dr. Chambers to me.

Mr. GILMORE.—We withdraw the offer of this

letter at this time, and introduce it in our rebuttal.

The witness continuing: With reference to the
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0})cii rupture between myself and Dr. Chambers, that

started on May 24th, 1906, in Seattle ; that was when

the open rupture took j^lace, or when the rupture

took place. I didn't speak to him after that until

last fall ; we did not speak after he came in. That

was sometime in September, 1906, after he arrived

in Nome. Soon after he arriAed in Nome, I met him

on Steadman Avenue and told him—we had some

bitter words down there, if that is what .you are try-

ing to get at. There was a row between us on May
24th in Seattle, I have explained about writing him

friendh^ letters. There had been an open rupture

between us in Seattle. I did meet him soon after he

came in to Nome and accosted him down there on the

street. I don't deny that. The row I told you took

place in Seattle May 24th, 1906, long previous to this

street row. Dr. Chambers broke faith with me when

he agreed that he would never make any claim to any

interest in this property, then when he laid claim to

a half interest in this proj)erty. I have already told

the circumstances connected witli this memorandum
which has been offered in evidence. He wanted to

give it to me and I took it. The first time I saw him

after he came to Nome, he came up—we met down

here on Steadman and he put out his hand and

wanted to shake hands; I refused to shake hands

with him and we had some hot words, and that was

about all there was to it. I don't think I ever in-

tended to fight him. We had a few words there.

He did not offer to shake hands with Eadie. Eadie
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and I were together ; he offered to shake hands with

me ; I told him I would not shake hands with him ; he

then, I think, tried to shake hands with Mr. Eadie.

I said "Do you suppose I would shake hands with a

man who had done as he had?" Well, he said he

would like to have an understandin.^- or something

about the lay, I think he said, and then I think he

turned to Mr. Eadie. I think he said that he ad-

mitted that he had done the work, but that I knew all

about it, or I was there. I don't remember just the

exact words, but to that effect. I don't know what

Mr. Eadie did. I refused to shake hands with him

—

do 3^ou think I would shake hands with a man who

had done me. such a trick as that? I did refuse to

shake hands. I clauned all along that I owned a

half interest in the Bon Voyage claim. I had

deeded Mr. Eadie a half. I knew after May 24th

that a deed from me to Dr. Chambers was in exist-

ence, prior to that time I did not know whether it

was or no, because I had his word for it that it was

not in existence ; it was not on record, and he claimed

that if I had ever given him one that it had been lost

or destro3"ed; it w^as certainly not in my possession.

Prior to May 24th, I knew that there had been both

deeds, but between the date of the deed to Mr. Eadie

in 1903 and May 24th, 1906, all I knew of the matter

was what Chambers said, and he told me that there

was no such deed in existence ; he pretended that he

had made a diligent search for it and that he could

not find it, and he said that it never had been in the
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recorder's office—lie never had bad it recorded. It

was not right after this trouble with the Doctor that

I began to assert my connection with this claim and

that I was the owner of a half interest in the claim,

and Eadie a half interest. I had asserted it all the

time. I told it previously, sometime the latter part

of July. When I received this letter from Cham-

bers saying that he was coming u]) to Nome, when he

had told me in Seattle that he would not come up

here, or not make any claim to any portion of this

property, then I told ni}^ law.yer—I went to my law-

yer and told him all about this deed, of course, told

him the whole matter. I had told my lawyer earlier

than that when Chamljers began talking of coming

to Nome, and when he b«gan making statements that

he would not agree to this and that in regard to these

contracts, and was going to make trouble ; then I told

Mr. Fuller I did not tell any one else. After this

trouble after Dr. Chambers arrived, I did not begin

to tell everybody everything connected with the Bon
Voyage claim. Anyone that asked me, I told them I

owned a half interest. All the people that asked me
anything about it. Since 1903, since I gave Mr.

Eadie his deed, I have claimed that I owned, right

along. I have claimed that I owned a half interest

in the Bon Voyage claim until the fall of 1904; I

claimed I owned the entire claim from the fall of

1903 to the fall of 1904, when I gave Eadie his deed

to a half interest, or a contract for a half interest,

when I ceased to own the whole claim and Mr. Eadie

owned a half. Everyone in Nome who knew any-
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tiling about my connection with this claim knew that

I was claiming to own the entire claim until the time

when I made the contract with Mr. Eaclie to give

Iiim a half interest. On the day of the trouble on

Steadman xivenue I came in from the claun; I had

l)een out with my instrument surveying it and get-

ting up the stakes, Mr. Eadie and I, going over the

stakes and putting them up all around. I went out

to the States that fall. I went out the next month

some time in October. Shortly after my arrivel in

Seattle I met Mr. Rinehart. I met him right in the

Scandinavian Bank of Seattle, on the 3d of No-

vember, 1906. After going out I met Mr. Rinehart

and he asked me something in regard to the matter

between Chambers and myself. I answer no to your

question if in my conversation with Mr. Rinehart I

did not state to Mr. Rinehart, in substance, that Dr.

Chambers and I had in May, 1906, changed this deed,

according to an arrangement between us expressing

the interest that I meant to convey to the doctor in

that claim, but that some trouble had arisen between

me and the doctor wherein he had not done what he

had specifically agreed to do, and that for that reason

you had consulted a lawyer, who had told you that

the deed having been changed was invalid, and did

not amount to anything, which he had not known be-

fore.

(Whereupon a paper is handed to the witness.)

The witness continuing: I made that affidavit;

that is my signature. I think I made that affidavit

;
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I made an affidavit in this ease, and that is my signa-

ture there anyway, so I suppose that is my affidavit.

On page four of the affidavit at the top of the page,

I made that,

Mr. G-ILMORE.— (Reading from the affidavit:)

'
' On the following morning affiant while waiting for

the said Rinehart, went into the office of the said

Chambers and was at once informed by said Cham-

bers that he, the said Chambers, was the owmer of an

undivided one-half interest in the said Bon Voyage

Mining Claim, together with other propert}^ in the

said Cape Nome Mining District; that just after

this affiant had left on the previous night, the said

Chambers had been looking through the said affiant's

papers and had then found a conveyance from the

said affiant to him the said Chambers, of an undi-

vided one-half interest in said i3roperty.
'

' Now, will

you please explain to the jury what you meant by

this language, which I have just read to you from

this affidavit ?

The witness continuing: It is true that he stated

to me that he had found this deed, but it is false that

he had been looking through the affiant's papers; he

had been looking !thix)ugh his papers; he told me he

had been looking through his papers; that is what

should have been written, through his papers; this

was written up by Mr. Fuller's stenographer; I pre-

sume that is her mistake ; what it should be is ; that

just after this affiant had left on the previous night,

he the said Chambers had been looking through
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Chani]:>ers' papers—throiio-h his papers—not m.y

papers—that is where the mistake is, and has fonnd

a conveyance to an nndivided one-half interest in

said property. My correction is that there was the

wrong use of the word "affiant."

Mr. GILMORE.—Now, just take this affidavit, on

the same page of Whittren 's affidavit, about fifteen

lines from the bottom, starting about the middle of

the page, and reading down from there, I will call

your attention to this portion. (Reads:) "That

affiant asked the said Chambers what had been done

to the said instrument, and said Chambers replied

that nothing had been done to it, and that it was just

as he had found it. Affiant then called his attention

to the discoloration and the said Chambers finally ad-

mitted that the said instrument had been changed

l>y him but l)egged that nothing be said about it on

account of the injurious effect it would have on his

standing and that of his family. Affiant finally told

said Chambers that he would not recognize any

rights whatever under the said altered bill of sale,

l:>ut that he would give him the said Chambers one-

fourth of the proceeds of the said mining claim pro-

vided he never attempted to utter or publish the said

altered bill of sale or interfere with the working or

operation of the said mining claim or any sale that

affiant might desire to make thereof, and that if he

did not comply with these conditions, he was to have

nothing whatever from the said claim." Now, is

that portion of this affidavit, in this statement that I
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have just read "that he would give him the said

Chambers, one-fourth of the proceeds of the said

mining claim." Is that statement in that aftidavit

true or false?

The witness continuing: It should have been his

wife. ]\Ir. Fuller drew this affidavit up, that should

have been to Chambers' wife. Mr. Fuller made this

mistake. Mr. Fuller advised me to turn this matter

over to Chambers rather than have a lawsuit about

it. It is true all but that it should have been his wife

there instead of to ChamlDers. It should have been to

his wife instead of to him.

Mr. GILMORE.—Xow, take this same affidavit,

on the next page and ending on the last page, page

6, and state whether or not this statement therein

contained is true or whether it is false. (Reads:)

"That when said Chambers came to Nome in Sep-

tember, 1906, affiant offered to pay and to account

to him for a one-fourth part of the proceeds of the

said claim, that is, one-half of the amount received

by affiant on condition that the said Chambers would

not interfere with the said leases, but would accept

the arrangement made in Seattle in May, 1906." Is

that true that you offered to account to him?
The witness continuing : That is true I offered to

account to him. I did say something to him a])out

giving him half of the proceeds received by me from

this Bon Voyage Claim. After consulting with my
attorney, Mr. Fuller, it was agreed that I would turn

over tlie proceeds to him rather than to have a hu\-

suit. Mr. Fuller was negotiating witli tliem al)()ut
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it. I signed this affidavit of course, but Mr. Fuller

was supposed to make it out for me from what I

told him. I read it over l)efore I signed it.

Mr. GILMORE.—I now offer the orio-inal affi-

davit in evidence.

Mr. FINK.—No objection.

Whereupon the said affidavit was marked "Plain-

tiff's Exhibit No. 12," was read in evidence to the

Jurv, and was in the words and fi^'ures following, to

wit

:

Plaintiff's Exhibit No. 12.

In the U. S. Bistrict Court, District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE et al.,

Defendants.

AFFIDAVIT OF DEFENDANT, J. POTTER
WHITTREN.

J. Potter Whittren, being first duly sworn, on oath

deposes and says, that he has read the affidavit of the

plaintiff filed herein on October 13, 1906, and denies

that affiant ever changed the instrument mentioned

in the said affidavit by the said Chambers, and denies

that affiant has ever recognized an}^ interest of the

said Chambers except as hereinafter stated. Affiant

admits that he wrote the letters, copies of parts of

which are set forth in the said affidavit of the plain-



202 Aiulrcw Eadic of al.

(Testimon^'^ of J. Potter Whittren.)

tiff herein, and alleges that dnring the period cov-

ered b}^ the said letters, he also wrote other letter

setting forth that the said Chambers was to have a

one-fourth part of the jiroeeeds of the said mining

claims under certain conditions and not otherwise,

which said letters are not referred to in the said affi-

davit of Chambers, that during the years 1900, 1901,

and 1902, the plaintiff and affiant were interested in

certain mining claims in the Cape Nome and Port

Clarence Mining Districts, and that the ]Dlaintiff left

Nome in the fall of 1902, and left the District of

Alaska, and did not return until September, 1906,

during all of which time the said Chambers con-

tributed only the sum of $100 towards the expenses

and sums of mone.y required to perform the assess-

ment work upon the said mining claims ; that in May
1903, affiant called upon the said Chambers in Seattle

in regard to the payment of his proportion of the ex-

penses of representing the various mining claims

owned together by them during the previous years,

and also for the purpose of making arrangements for

keeping up the assessment work for the year 1903;

that affiant then asked the said Chambers to look

through his pajiers and see just what properties they

owned together and what property he desired to have

the assessment work performed u])on. Said Cham-

bers stated at the time that he wished to retain his

quarter interest in three different claims in the Blue-

stone district, and also his 1/1 interest in No. 5

1/2 Below on Little Creek, and that he thought best
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to let two other wildcats in the Nome District, one of

which was the Bon Vomge Mining Claim, go ^\dthout

representation for that year. That the said Cham-

bers then fonnd and produced a conveyance from

himself from this affiant of a one-fourth interest in

the mining claims in the Bluestone District, hut

stated that he found no conve_yance of any kind in

regard to any mining claims in the Cape Nome Dis-

trict and that he was sure that no conveyance had

ever Ijeen made by affiant to him. That affiant then

agreed to have the annual labor performed upon

three mining claims in the Bluestone district and on

the said No. 5 1/2 Below on Little Creek, in the Cape

Nome District, and agreed to give to the said Cham-

bers a conveyance for a 1/4 interest in the said No.

5 1/2 Below on Little Creek any time that lie sliould

make demand therefor; and the said Chambers then

paid to affiant the sum of $100.00, for his share of

the assessment work to be performed upon the four

claims just mentioned ; and that this affiant had such

work performed during the summer of 1903; and

that since the said time the said Chambers has in no

way contributed towards the performance of the as-

sessment work on any of the claims above men-

tioned ; and that the whole of the burden of such as-

sessment work has l)een borne by affiant, as none of

the said claims has been productive, except for the

amount produced by the Bon Voyage Mining Claim

during the past few weeks.

That in the year 1904, affiant agreed to convey to

the defendant Eadie a one-half interest in the said
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Bon Voyage Mining Claim in consideration of the

performance thereon by the said Eadie during the

said year of One Hundred Dollars worth of work,

and that affiant had no labor performed upon the

claim No. 5i/L' Below on Little Creek, as he did not

consider it worth doing the labor thereon; and that

when he arrived in Seattle in the 3'ear 1904, he in-

formed the said Chambers what he had done in re-

gard to the said claim on Little Creek, and the said

Chambers expressed himself as well satisfied, as he

thought it of no use to expend further money on

claims not known to be of any value.

That in May, 1906, affiant, while in Seattle, was in-

formed that a telegram had been received by one W.
V. Rinehart, Jr., stating that some pay had been dis-

covered on a claim owned by affiant near Nome,, by

Eugene Chill^erg, who had been working under a

lease from another part.v and asking for a lease on

the said claim ; that affiant happened to meet the said

Chambers about the said time, and informed him in

regard to the said telegram and stated that he thought

he referred to the Bon Voyage Mining Claim, and

that he, the said Chambers, would have done well to

hold on to an interest in the said claim ; and that the

said Chambers then stated that lie thought that in

view of his past relationship as partner of the affiant,

affiant should give him a show in the said claim at

any rate, but did not claim that he was entitled as

a matter of riglit to any interest in the said mining

claim. On the following morning, affiant, while wait-
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ing for the said Einehart, went into the office of the

said Chamhers, and was at once informed by said

ChamJ)ers that he, the said Chambers, w^as the owner

of an undivided one-half interest in the said Bon

Voyage Mining Claim, together with other property

in the said Cape Nome District; that just after this

affiant had left on the previous night, he, the said

Chambers, had been looking through affiant's papers

and had then found a conveyance from the said affi-

ant to him, said Chambers, of an undivided one-half

interest in said property. Said Chambers then went

to a writing cabinet in his said office and took there-

from a bill of sale and handed it to affiant, which

paper affiant at once noticed had been altered by

means of chemicals in the part expressing the inter-

est conveyed in the property therein described. That

affiant asked the said Chambers what had been done

to the said instrument, and said Chambers replied

that nothing had been done to it, and that it was just

as he had found it. Affiant then called his attention

to the discoloration, and the said Chambers finally

admitted that the said instrument had been changed

by him, but begged that nothing be said about it, on

account of the injurious eifect it would have on his

standing and that of his family. Affiant finally told

said Chambers that he would not recognize any rights

whatever under the said altered bill of sale, but that

he would give him, the said Chambers, one-fourth of

pthe proceeds of the said mining claim provided he

never attempted to utter or publish the said altered
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])ill of sale or interfere with the working or opera-

tion of the said mining claim or any sale that affiant

might desire to make thereof, and that if he did not

comply with these conditions he was to have nothing

whatever from the said claim. Said Chambers then

asked for a memorandum in writing, stating these

conditions, which affiant refused, thinking it was not

safe to trust a person with his signature who was in

the habit of making alterations of the kind he had

just made. Said Chambers then stated that he would

give affiant some writing showing their interests in

the said claim, to which affiant replied that he might

make out any writing that he chose, but that affiant

would not recognize the same, and the said Chambers

then did, on his office letter-head, execute a writing,

setting forth that the said Chambers and affiant were

equally interested in the said Bon Voyage Mining

Claim—that is, that each one was the owner of a one-

half interest in an undivided one-half part thereof

;

which writing this affiant now has in his possession.

That the telegram above mentioned from the said

Chilberg asked for a lease of the said mining claim

paying therefor 25% royalty, and that the said

Chambers expressed himself as well satisfied with

such rate of royalty, but after affiant's return to

Nome in June, 1906, he found that other parties were

claiming the said mining claim or parts of it, and also

that some of the partners of the said Chilberg were

unsatisfactory to the said Eadie and that the said

Eadie was unwilling to lease the said mining claim to
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them. That thereupon the said Eadie and affiant

leased a one-third part of the said claim to the defend-

ant Frank H. Waskey, for a royalty of 359c.

That a few days after this an attempted re-location

of the said claim was made to W. J. Rogers, and affi-

ant concluded it to be necessary to have some one in

actual possession and occupation of the said mining

claim, and working the same, as he had discovered

that the part leased to the said Waskey was not cov-

ered by the conflicting locations. That thereupon on

the 20th day of June, 1906, he made the arrangement

mentioned by the plaintiff for working of the said

claim by the said Eadie and the said Waskey at the

rate of 2y.< royalty, and that the said rate was the

best royalty that he was a&oe to obtain at that time

;

that the same was and is a fair rate considering the

state of the title to the said part of the claim, and that

no pay had been located on the said part ; that affiant

at one time told said Waskey that he had a silent

partner who was to have part of the proceeds of said

claim, but that said Waskey was not informed as to

the name of such partner.

That affiant kept the said Chambers fully informed

of all that he liad done and proposed to do in the

premises, as he had told him that he would do ; but in

August, 1906, the said Chambers wrote to the said

Waskey, stating that he was the owner of a one-half

interest in the said claim, and that he did not recog-

nize the leases given thereon by affiant and the said

Eadie. That when the said Chambers came to Nome,
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in September, 1906, affiant offered to pay and to ac-

count to him for a one-fourth part of the proceeds of

the said claim—that is, one-half of the amount re-

ceived by affiant, on condition that the said Chambers

would not interfere with the said leases, but would

accept the arrangement made in Seattle in May, 1906.

The said Chambers refused to abide by the said ar-

rangement, and claimed that he was entitled to one-

half of the said mining claim, which said demands

affiant was unable to comply with, and the right and

justice of which he wholly denies.

J. POTTER WHITTREN.

Subscribed and sworn to before me this 15th day

of October, 1906.

[Notarial Seal] F. R. COWDEN,
Notary Public, Alaska.

The witness continuing : On yesterday I stated that

the trouble arose between me and Dr. Chambers over

this changed deed on the 24th of May last year. That

is the right date. We consulted this same day. Dr.

Chambers and I, with reference to this telegram

witli reference to the Bon Voyage. The telegram

that Rinehart showed me was in code. I went

back to Dr. Chambers' office with the telegram,

and showed him the telegram, after we had looked

it up the ten words and re-wrote a telegram in

code. I called at Dr. Chambers' office in the Alaska

Building, in Seattle, on the 24th day of May, with

reference to the framing of a telegram which

we would send to Mr. Chilberg in Nome. That was
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on the 25th, I think. I never visited Dr. Chambers

again after the 25th with reference to consulting him

\vith reference to the Bon Voyage claim. I cannot

leeollect of any other time. To the best of my recol-

lection I never visted Dr. Chambei*s' office myself or

with others after the 25th of May, 1906, prior to my
departure for JSTome in June. I left Seattle for Nome
the 1st of June. To the best of my memory between

the 25th of May, 1906, and the 1st of June, a period

of about six days, I don't recollect of having visited

Dr. Chambers' office to consult him with reference to

the Bon Voyage claim. It is not a fact that the Chil-

berg message which was sent and signed by me was

prepared by Dr. Chambers in his office, and was in

his handwriting and was handed to Mr. Rinehart to

send. That is not true. It was intended that I

should sign the telegram. It was not intended that

Mr. Rinehart should send it instead of me. It was

intended for me to sign it. The telegram was in Dr.

Chambers' handwriting. I at first dictated, put it

in code, sat down and wrote it out in code, and Cham-

bers came along and said that he could put it in ten

words mthout putting it in code, and that was satis-

factor}^ to me all right, so he just wrote out the tele-

gram, intending for me to sign it. It was not a fact

that after the telegram was framed it was intended

that Rinehart should sign it, and that it should after-

wards be taken to the telegraph office and sent by me.

It w^as not afterwards changed that I was to sign it

instead of Mr. Rinehart; there was no change made
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except what I have told you, alooiit putting it into ten

words without i^utting it in code. The telegram was

written out and I said when I read it that that was

satisfactory to me, and then I signed it and it was

sent. The only change that there was was that it was

in Doc's ha^%Avriting ; Einehart wanted to make

some change in it from the code, I believe, Ijut if I

recollect after the changes were made, I said that it

was satisfactory to me then as it was, and I sat down

and signed it and afterwards it was sent to the tele-

graph office and sent, so far as I know, as it was i^re-

pared and agreed to. I have a copy of it here.

(Witness j^roduces paper.)

Mr. GILMORE.— (Producing paper.) Look over

this document and state whether or not that is the

original^ telegram written by Dr. Chambers, in Dr.

Chaml^ers ' handwriting.

The witness continuing : It is now put in Dr. Cham-
bers ' handwriting. Chambers wrote these lines,

"Lease one year satisfactory to Whittren; consult

Eadie, partner, Nome," and I signed it ; my signature

there is in my own handwriting. It was not ar-

ranged between me and Dr. Chambers and Mr. Rine-

hai-t, that Rinehart should send this telegram so that

I would not have to make any explanation and be put
to that expense to show that the property had been
transferred to me. Tliat is not why the telegram was
made out at that time in that way. I don't know
whether that telegram was sent that way or whether
"Whittren" was scratched out—I don't know whose
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name was pnt in there if mine was not—at the time

anyway. I do not know who scratched it out. It

was agreed that I was to sign the telegram from the

first. Dr. Chambere did not scratch my name out

there in my presence anyway. I did not write the

word " y r k " that is in there. That is not my hand-

writing. I don't know if that word ^'york" was in

there at the time when the rest of this telegram was

written by Dr. Chambers. I don't know in whose

handwriting the date May 26th, 1906, is. The orig-

inal telegram, I think, was dated May 25th ; this may

have been i:>ut in afterward by Rinehart; I don't

know if that is his handwriting or not, I mean the

one received here. I think that in the original tele-

gram the date was the 25th of May, myself. The

message as it was originally prepares says: "Lease

one year satisfactory to Whittren; consult Eadie,

partner, Nome." I did not understand that it was

intended to be signed by Rinehart. I know the tele-

gram was ori^.ginally written "Lease one year satis-

factory to Whittren. Consult Eadie Partner,

Nome." That was the message as it was oriwginally

intended to be sent and I was to sign it. I will tes-

tify positively that it was intended that I shouls sign

the telegram and not Rinehart, as it was originally

got up, and delivered. If the original telegram shows

in fact the words "Lease one jesir satisfactory Whit-

tren; consult Eadie, partner, Nome," and the date

was written in afterwards, some one else wrote the

date. Mr. Rinehart wrote this word "Andrew" in
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there. Mr. Einebart asked who this Eadie was,

and so I called him Andrew Eadie to him; I had

called him Eadie, you know, up to that time; he

wanted to know what Ead?/ he was—I always had

called him Eadie. Einehart wrote it in the original

telegram. The word "Whittren" was not scratched

out of the original when I was in the room ; it was not

done while I was there, as I remember of now. The

telegram being signed by me had nothing to do with

my name being scratched out and was not signed by

me for that i3urpose. It was originally intended for

me to sign the telegram.

Mr. GILMOEE.—We offer in evidence the orig-

inal telegram for the purpose of showing that on the

following day, after the time when the witness says

they had the break, or the second day after, at any

rate, that they met in Dr. Chambers' office in the

Alaska Building in Seattle, and there had a consulta-

tion with reference to the Bon Voyage property, and

that this telegram was prepared, this telegram show-

ing that no row had taken place as this witness had

claimed, that the inference is that if such a row had

taken place this witness would not have been there

in consultation with the plaintiff, and in fact having

the doctor prepare and write the telegram with refer-

ence to this property. We offer the original tele-

gram in e\idence for the purposes stated.

Mr. COCHEAN.—No objections.

Whereupon the paper referred to was marked
"Plaintiff's Exhibit No. 13, was read in evidence to
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the jury and was in the words and figures following,

to wit

:

Plaintiff's Exhibit No. 13.

COPY OF TELEGEAM, WHITTREN TO CHIL-

BERG.
Dr. J. J. CHAMBERS,

601, 603 Alaska Building.

May 26, 1906.

Lease one year satisfactory to Whittren Con-

Andrew York
suit A Eddie, partner, A Nome.

J. POTTER WHITTREN.
The vs'itness continuing: That telegram has been

changed to include the word "York." I signed the

telegram and the date is in Rinehart's handwriting.

That telegram was received in Nome on the 28th of

May, as I understood. Within two days after this

telegram was sent Andrew Eadie showed up in

Seattle. He had been out in the States all winter. I

met him in Seattle on the street there the latter part

of May, 1906. I was surprised to meet Andrew Eadie

in Seattle thinking he was still in Alaska. I did not

take Andrew Eadie up to Dr. Chambers' office the

first thing after I met him. I think it was the next

day that I took him up and introduced him to Dr.

Chambers. I won't swear that I introduced Andrew

Eadie to Chambers; I won't be positive about that;

to the best of my recollection Andrew Eadie and I

were walking along on Second Avenue, and we met
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Dr. Cliambers coming out of a barber-shop right

across and in front of the Bailey Building, directly

across the street from his office, and to the best of my
recollection I introduced them right in front of the

Alaska Building. Chambers came across the street

and I introduced them right in front of the Alaska

Building ; that is my recollection now. I introduced

him as my partner in the Bon Voyage claim from

Nome. I did not turn around to Mr. Eadie and say

also to him, "This is your partner, Mr. Eadie, that

you have not met .before." That would be silly be-

cause Andrew Eadie knew I had no partner besides

himself. I did not say to Dr. Cliambers when I in-

troduced Mr. Eadie to him, "Here is Mr. Eadie, your

partner, that we thought was in Nome, that we sent

the telegram to." Those words were not used in the

introduction in the way you use them now. Those

words with reference to Mr. Eadie being my partner

in Nome, that we thought was in Nome at the time we
sent the telegram, that was said all right enough, but

not Dr. Chambers' partner, by any manner of means,

that is foolishness. I did introduce Mr. Eadie to Dr.

Chambers, after telling him that it was my partner

from Nome, in the manner you said, that we thought

he was in Nome when we sent the telegram, but never

in the manner you said it, in his office, or on the street

or anywhere else. It is not a fact that right in Dr.

Chambers' office in the Alaska Building in Seattle I

introdiK'cd Mr. Eadie to liim as "Here is Mr. Eadie,

your partner, from Nome, in the Bon Voyage claim,
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whom we thought was in Nome." I went out and

left them in the office, Mr. Eadie and Dr. Chambers,

together. My best recollection now is that the intro-

duction took place down on the street in front of the

Alaska Building. I don't think I am mistaken, but

I won't swear that it did not take place after I took

Mr. Eadie up to Dr. Chambers' office, because I don't

recollect positively now. I remember once I saw

Chambers coming out of the barber-shop across the

street and met him in front of his offices, but I could

not swear positively whether that was the time when

Mr. Eadie was with me or not. I am pretty sure I

could not be mistaken in the words used in the intro-

duction. I am prett^y sure of that, all right ; I am not

mistaken about that because the way you put it it is

foolishness, because I never have recognized Cham-

))ers as a partner of mine since he told me in 1903

that he had let the wildcats go. As to wdiere the in-

troduction took place, it is my recollection now that

I looked up and saw Chambers coming out of the

barber-shop just across the street and he was coming

towards us, and the way my recollection is now, that

I introduced Mr. Eadie to him right there on the

street ; I don 't know whether we stood there talking

on the first floor or whether we stood right in the

door as Chambers was on his way up to his office

then. I think we both went with Dr. Chambers up to

his office. I am not sure whether I went on ui3 to, or

whether Mr. Eadie went up alone with the doctor;

I won't swear i^ositively now. I was very much sur-
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prised to meet Mr. Eadie iu Seattle. We didn't go

to any expense in wiring to Chilberg; I didn't, any-

way. I don't know liow many days it was after the

telegram was sent ; I think it was a couple of days ; I

have not paid very much attention to these dates. I

don 't know if it was the next day after the telegram

was sent to Chilberg. I could not say the date. I

don't remember whether it was one or two or three

days after the telegram was sent. It made me some-

what surprised to meet him in Seattle after wiring to

Nome as we had. I am under the impression that it

was the same da}^ the telegram sent ; /that is my im-

pression now. Of course I was surprised. I am un-

der the impression that the telegram was sent on the

25th ; that has been my understanding all along, that

the message was sent the next day after I was in

Chambers' office when he produced this bill of sale-
it was very soon after that I know that much. If the

telegram was sent on the 25th I don't know whether

I met Mr. Eadie the day after or not ; I know the tele-

gram was delivered to Rinehart in the forenoon, and

1 was under the impression all along that it was sent

on the 25th. When that telegram was prepared by
Dr. Chambers we did not go into the question of

whether or not we would give a lease on the property

to the man who had struck the pay. We did not have

a long discussion there in Chambers' office of giving

a lease and that if you gave a lease at all that you

would give it to the men who had struck the pay on

the ground. It was not talked over between us at



vs. J. J. Chamhers. 217

(Testimony of J. Potter Whittren.)

great length before we wrote the telegram which was

finally sent, and we had not prepared a telegram at

that time covering fifty or seventy-five words. I

should say I did not do that. I told him I could put

all I wanted to say in ten words. I don't know what

you would call it, what he did ; he wrote what I dic-

tated. T talked it over with him when he asked me

that is about all. That telegram does not show that

he had any interest in it. I did not consult him. I

might have gone to Mr. Rinehart and had the tele-

gram written out without consulting Dr. Chambers.

I agreed to deliver the telegram to Mr. Rinehart, and

in regard to consulting Chambers, I had agreed that

I would keep him joosted in regards to every move in

regard to the property, and I was only keeping my
word, in keeping him posted about what I had done

in regard to the lease on the property and the tele-

gram I had sent. I did not tell Mr. Rinehart that I

liad gone in to consult Mr. Chambers, about the kind

of a telegram to be sent. I deny positively that I

ever told Mr. Rinehart that I would go and see my
partner before I would send a telegram to Mr. Chil-

berg; that was all threshed out while Mr. Rinehart

was in the office, when the telegram was delivered and

sent. It is a fact that before that when I first spoke

to Mr. Rinehart about the telegram that I told him

I would have to first go and see and talk with Dr.

Chambers before giving an answer. I do not know
of my own knowledge whether the doctor and Mr.

Eadie discussed the question of letting to these people
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mentioned in the telegram. I do not know whether

or not Dr. Chambers exhibited to Mr. Eadie this deed

to a one-half interest in the Bon Voyage mining

r-laim. I was not present in his office. Mr. Eadie

did not come np on the same boat that I did. I do

not know what boat he came on ; I left ahead of him.

I presume he left very shortly after I left Seattle.

Mr. Eadie did not tell Dr. Chambers and I, in

Seattle, the three of us being i^resent, that he was

taking a boiler up to work the Bon Voyage under an

arrangement that he had for a half interest. I testi-

fied that I wrote the original deed, yes, sir, and that

I wrote in the words one-quarter interest in the deed

originally and the figures 1/4 also. I replied to Mr.

Cochran yesterday that there had been some change

in the part of this deed that was discolored since the

hearing on the injunction along in October. I testify

positively that there has l)een some change of some

kind. There are some marks—if I can see the bill of

sale—have the bill of sale. (Plaintiff's Exhibit No.

1 produced.) Last fall during the argument for

the injunction this was offered in evidence and Mr.

Murane pointed out, l^y putting it under the glass,

that there were marks there that you could distin-

guish, enough that were plain and visible yet and that

you could by looking at it closely distinguish plainly

what they were. I mean that a change has lieen made
since the injunction; that was in October, wlien this

case was started. Also there has been a change

since yesterday in my opinion. In my opinion tliere

is a change since yesterday. I could not say as to the
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possibility of there }3eino; a change in this instrument

between now and to-morrow. I don't think it could

be accounted for by the fact that the instrument has

been handled here a great deal during the trial, not

in so short a time. I could not try to indicate in the

background what I was able to see in the discolored

part, only I think wdiere th this blotch is there is some

different indications than what were on there last

fall. I could not attempt to say that it was done

by some party in the interest of Dr. Chambers. I

don't say who or how it was done. I don't know if

it is possible that it ma}^ have been done when the

instrument was photographed. The interest written

in there before does not stand out so plainly as it did

before. It does not stand out nearly so plain, because

by looking at it closely last fall you could plainly dis-

tinguish the figures and the words one-quarter. The

discoloration on the deed is not the same underneath

as it was. I do not think the outline of the discolor-

ation is the same. I do not think you could see those

black marks out from the edge of it; they did not

extend so far back. But it was darker; you could

see the discoloration clear across the room; it is not

so strong. You could see the discoloration here

across the room, I should say you could. I saw it

there, it was dark. You cannot see it there now, not

so far.

Whereupon the witness was excused.
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Wliereu])on, Mr. F. E. PULLER was recalled, as

a witness on behalf of the defendants, and having;

been duly sworn, testified as follows, to wit:

I hold the offir-ial position of Commissioner and

Recorder in the Nome Mining and Recordin.oj Dis-

trict, and have been such since July 1st, 1906. I was

the L^nited States Commissioner and ex-officio Re-

corder for this precinct on July 20th, 1906. This is

my certificate as recorder, to the instrument which

you hand me, marked Plaintiffs Exhibit No. 1. The

first time I saw that instrument was some two or

three weeks after it was recorded, about the middle

of August, if I remember. I have no recollection of

the instrument or its acknowledgment; I cannot re-

member of ever having seen it except that that is

my signature and seal; I recognize those, but I do

not recognize the instrument nor do I remember

the circumstances, I have no recollection of the

quantum of interest conveyed by that deed at

tliat time. I don't suppose I read the deed over

at all. When the deed was in the Recorder's office

last summer, it was discolored very much more

tha^ at present, where the wrods one-half and the

figures 1/2 are written in, ^-ery much more than it

is now, and also there was some more writing under-

neath there, visible, some marks, but I could not dis-

tinguish what they were at all. They were plainly

visible, and sufficiently visible at that time to show

how the instrument had been altered in that part.

The first time I saw it was a matter of some two or
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three weeks after it was recorded. I saw it there

ill the office. I saw it upon the injunction proceed

-

in.o- in this court; that was the last time that I saw

it until it was produced at this trial, about the middle

of October of last year ; that was the last time I have

seen it until this trial. It was in i^racticall.y the

same condition then as it was when it was in my office

for record. With reference to its condition now and

vv'hen it was offered here at the iuiunctional proceed-

in.^, the discoloration does not show nearly so plain-

ly, and traces of writing underneath have disap-

l>eared that were very ijlainly visible on it at that

time. There had been writing underneath the words

"one-half," and the figures "1/2" in the conveying

clause that were visible at that time. The marks of

writing were plainly visible to the naked eye; very

])lainly visible where the numbers are, and there were

some traces of writing right where the words are.

The,y Avere veiy plain where the "1" is. There are

none of those traces there now that were plainl.y visi-

l)le then. You can't see them there now at all. I

have ejxamined the instrument with a magnifjdng

glass.

Gross-examination.

(By Mr. MURANE.)
The witness continuing : I first saw this deed about

three weeks after it was filed for record in my office.

I would not he sure of the exact date. And I kept

it in my office until the doctor came in in September

some time. He came into my office and got it at that

time. I did not deliver it to him the first time he
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asked for it. I refused to deliver it to liim the first

time. I am not sure whether you were ]3resent or

not. I remember of calling some one's attention to

the alteration at the time and to the exact condition

of the deed. I think you were present probably. I

see traces of some marks there now. The marks I

see look like traces of a pencil-mark. It looks as

though there was a little mark below the line there

(indicating), or had been.

Mr. MURANE.—I will ask you to examine this

word here and see if you cannot see and "h" and an

"e" Tud then a space and then an "r." Just look

at it closely and see if you can't discern those letters

—this mark right here—then a little mark as if there

had been a letter "t" there—do j^ou see a mark

running below the line there? Can't you discern

any evidence of that there ? Do 3^ou not see the evi-

dence of a "t" "h" there.?

The witness continuing: I can't see that there is.

I cannot see anything of that kind there now.

Mr. MURANE.—Question: Now, Judge, will

you testify positively that that instrument has been

changed by any person putting any other marks

there than what it might be possible was changed by

force of nature since it was here upon the trial in

the injunction matter?

Answer : I don 't know how^ much forces of nature

might change it.

Question: Well, will you testify that it has been

changed by any person putting any marks upon it

other than what were there in October last.
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Answer: I say, I don't know how niucli forces of

nature mi^lit ehanj^e its appearance, and I don't

know how such marks came there. I simplj^ say now

that it appears different now from what it did then

;

I am not attempting to ex]3lain how is was changed

The witness continuing : It covered all of this part

here (indicating), and it was much more noticeable.

The discoloration was much more noticeable and

there were some marks under this one figure where

there was some writing noticeable. I cannot remem-

ber what the writing was. I could not make it out.

1 could tell there was a mark under therf^- ^' was

]>eTfectly visible. I examined this paper clOseiV at

the time of the injunction hat so closely as I had

before. I do not see that this discoloration is now

more pronounced under the line than it was when I

examined it before ; no more than it is above the line

that I can see; I don't remember that it was then.

1 don't see that it is any more than there above the

line, or not as much so. The discoloration varies

some; over there in this other place under the line,

it looks to me to be about the same. Under the first

word, the lower portion of the first word, it looks as

if there had been some marks there. I would not at-

tempt to say what it is that appears under the last

letter of the word "One"; it looks to be some mark
there. There was never a time when I could see to

say what that letter was, when I saw this instrument

at any time before ; never to know what letter it was

;

what letters they were; there never was a time; the

instrmnent is about the same as it was at the in-
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junction trial, with the differences I have stated l)e-

fore. It was not so great a difference on account of

the discoloration, but you could see those marks un-

derneath the discoloration; they showed then to be

plainly visible that there were some marks there ; I

would not undertake to say what they were at that

time even. I cannot see anything there to say what

it was. I have examined it prett,y closel.y, and I can-

not distinguish any letters underneath any part of

the instrument now and never could.

And thereupon the witness was excused.

And thereupon Mr. O. D. COCHRAN was called

as a witness for the defendants, and being duly

sworn, testified as follows, to wit:

(Questions by Mr. FINK.)

The WITNESS.—My name is O. D. Cochran; I

am an attorney at law. I am one of the attorneys

in this case. I might say I was hired at the time

of the injunction. Referring to Plaintiff's Exhibit

No. 1, which has been introduced in this case, and

particularly to the words one-half and the figures 1/2,

last fall w^hen the application for an injunction pen-

dente lite was being heard in this court, I examined

it very closely and carefully when it was offered in

evidence at the hearing. Under the words "one-

half" there were traces of writing plainly visible at

that time. Under the words one-half there w^ere

traces of a writing there wdiich are now completely

obliterated and none to be found upon the face of

the instrument at that tune. Under the figures

"1/2," I think within that surface there were traces,
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but I don't think they were directly under the figures

there now. I don't think they were so directly un-

der the space they cover now, which the words ''one-

half" cover. There were plainly discernible marks

of former writing which are now completely obliter-

ated. I have not seen that instrument since that

time until it was produced in court. I have exam-

ined the instrument closely during the trial, and

examined it frequently during the hearing for in-

junction, but I never examined it before during the

trial. There is not now on that instrument any traces

whatsoever of any old fomier writing which has been

obliterated by the use of chemicals, and I have exam-

ined it very carefully and closely; I have examined

it carefully with the naked eye and wdth a strong

glass, the strongest glass to be had, and the marks

there, with the glass I can see some traces of, but

no traces of any writing whatsoever, and there are

none there at the present time that can be seen by the

naked eye, nor under the glass, that I can see.

Those traces were plainly discern«ble last fall and

with the naked eye. It w^as contended by plaintiff's

attorney, Mr. Murane, at that time that the old writ-

ing "three-quarters" was visible at that time and

that it contained traces of it upon the instrument

still at that time. I endeavored in open court here

at that time to get these gentlemen, the plaintiffs, to

permit us to take this instrument and have it photo-

graphed, and I further endeavored to have it marked

in the case and kept in the custody of the clerk of

the court. They did not consent to it. They in-
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sistecl on withdrawing it, and it boini;- one of their

private papers did withdraw it, that is, they with-

drew it after that hearing. I have not seen it since

nntil it was produced here in court.

Cross-examination.

(By Mr. GILMORE.)
The witness continuing: Since the application for

the injunction I have not seen this instrument un-

til it was produced here at this trial. I will look at

it again. Looking under your ]3ointer between the

w^ord "one" and "half," I cannot see a letter there;

it is purely phantom
;
purely a ghost. There is noth-

ing there for me or anyone else to see but an illusion.

There is no trace of handwriting there; there are

marks, I admit; but no written letters or words;

there are traces of the action of the acids. I am
Mr. Whittren's attorney, since two or three days ago.

I have been Mr. Eadie's attorney since I was em-

ployed. I was employed and appeared for him in

the injunction hearing: That was one time when I

examined the instrument. That was the first time

that I ever saw it. At that time with the naked

eye I was able to see very plainly some visible marks,

some evidences of marks. I could not decipher

what they were. It was a mooted question what they

were. I could not tell from the instrument itself

what they were; I have my own understanding of

what they were, of course. It is impossible to tell,

looking at it with tlie naked eye, only that the marks
were in the discolored portion where it is now com-
pletely obliterated, but by holding the instrument up
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to the light where the light reflected through it, that

writing had been on there under this discolored por-

tion was plainly discernible. I held the instrument

up to the light so that you could see ink marks upon

it; so that it would appear upon the surface of the

instrument; but you can see no traces of them now
upon any portion of this portion ; there are no traces

of those marks left there now. It was impossible

to tell what the former writing was, but by examin-

ing it closely, holding it up to the lamp you could

plainly discern traces of a fonner writing, but, as

I said, it was impossible to discipher it what the

former writing was, from the instrument itself. I

don't believe anybody in the courtroom has any bet-

ter eyesight than I have, and I could not discipher

what the writing was. I do not think it is possible

that somebody wrote a word '^t" there on the other

side just enough so that j^ou could see traces of a

word written there, or have written an "h" and an

"r" and two ''ee's" on the other side of it so that

traces of the writing would appear upon the right

side. I remember traces of a former writing were

quite plainly visible. It was visible to me and to

others in the courtroom. I cannot see any word

there in the part where I calim to have seen it before.

I don't believe anybody else can without a great

draw on his imagination. I know they can't. I am
not susceptible to impressions ; it is purely phantom.

I do not think that Dr. Chambers was entitled to the

custody of that instrument at the close of the injunc-

tion hearing, under the peculiar circumstances of the



228 Andrew Eadie ct al.

(Testimony of 0. D. Cochran.)

paper itself, or its peculiar condition. At the time I

insisted that it remain in the custody of the clerk

of the court; neither party nor lawyers nor anyone

else, was my protest, but the clerk of the court. You

seem to have taken it from the custod}^ of the clerk,

according to your own statements. I know that the

Court ruled that you were entitled to the custody of

the instrument ; that is the way the Court ruled, but

as a matter of justice we thought we were entitled

to have it preserved in exactly the same condition as

it was when it was presented here, and we also asked

permission to have it photographed in order to pre-

serve a co]3y of it, at least; we didn't want the deed

to keep; we only wanted to preserve it. I do not

make any charges against anybody as having made

a change in this document since then in behalf of

Dr. Chambers. I simply stated the facts that it has

changed. All I know is that it has been changed since

it was here on the injunction hearing, but what was

the motive or who was guilty of it, I don't know. I

argued my reasons for its change to the Court. I

conceived that there was a very competent reason,

and, as any lawyer would, I argued that reason to the

Court, for the other side of the case.

Mr. GILMORE.—Question : If the word '

' three '

'

had been written out, written out across the mark
there shere the word "one" is written out, do you

not see where the end of the word, the double "ee"

would extend beyond the space where the word "one"

now occupies, and does it not appear there now, if
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YOU hold the instrument up to the light and examine

it closely?

Answer: I see there is the wavey edge of the ac-

tion of the acids ; there is no letter or anything that

shapes out like a letter. As a lawyer in this case I

say that his Honor is the one who passes on the law

—

the Court states what the law in this case is; I don't

think there is any misunderstanding on my part of

that matter. You misunderstood the Court's ruling

in the matter of admitting this instrument, Mr. Gil-

more; even if the conveying declaration showed a

change that the Court said it didn't show, it is upon

us to show that it does show, and in assimiing there

to have been evidences of a former writing there

underneath, upon this altered instrument that was

apparent at a fonner time, and which we are en-

deavoring to show were there, but have disappeared.

I could not say that there were marks there that

I could not read, Ijut which were evidence of former

writing; I could not say what they were; I could

not pretend to know what they were; I could not

read them. There were some marks upon the face of

this instrument here in an important part, the con-

veying clause, which I did not pretend to be able to

decipher.

AVhereupon the witness was excused.
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And thereupon Mr. FRANK H. WASKEY, one

of the defendants, was called as a witness on h^rhalf

of the defendants, and bein^ duly sworn, testified as

follows

:

The WITNESS.—My name is Frank H. Waskey.

I am one of the parties defendant in tliis lawsuit.

I am one of the lessees of the Bon Voyage Mining

Claim.

Mr. FINK.—We will offer a certified copy of the

indenture of lease made and entered into on the 11th

day of June, 1906, between Andrew Eadie and J. Pot-

ter Whittren, of Nome, Alaska, of a portion of the

Bon Voyage mining claim.

Whereupon the said paper referred to was re-

ceived in evidence, marked Defendants' Exhibit "G,"

the reading of the same to the jury at this time duly

waived, and was in the words and figures following,

to wit

:

Defendant's Exhibit *'G."

LEASE, JUNE 11, 1906, EADIE, WHITTBEN
AND WASKEY.

#36729.

THIS INDENTURE, made this 11th day of June,

in the year nineteen hundred and six, between AN-
DREW EADIE and J. POTTER WHITTREN,
both of Nome, Alaska, lessors, and F. H. WASKEY,
of the same place, lessee, WITNESSETH:
That the said lessors for and in consideration of

the rents, royalties, covenants and agreements here-
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inafter reserved and contained and by the said lessee

to be paid, kept and performed, do hereby lease, de-

mise and let unto the said lessee all the following-de-

scribed lands and premises, situate in Cape Nome
mining and recording district, District of Alaska, to

wit: Commencing at the southwest corner stake of

the Bon Voyage Pacer Mining Caim ; thence north-

erly along the westerly boundary line of said mining

claim 1320 feet to the northwest corner thereof;

thence easterly along the northerly boundary line of

said mining claim 220 feet; thence southerly 1320

feet to the southerly boundar}^ line of said mining

claim ; thence westerly 220 feet to the point and place

of beginning; being a part of the said Bon Voyage

Placer Mining Claim, the location notice whereof is

of record in the office of the recorder of said Cape

Nome recording district, in Book 99, at page 296, of

the records of the said district.

To have and to hold all and singular the said de-

mised i^remises, together with the appurtenances,

unto the said lessee for the tenn commencing on the

date hereof and expiring at noon on the first day of

June, nineteen hundred and eight, unless sooner for-

feited or detemiined through the violation by the said

lessee of any covenant or agreement hereinafter con-

tained and by him to be kept and perfomied.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said les-

sors as follows, to wit:



232 Andrew Eadie et at.

(Testimony of Frank H. Waskey.)

1. To enter npon the said premises within five

days from the date hereof and thereafter to prospect,

work and mine the same in good and miner-like man-

ner, so as to take out the greatest x^ossible amount of

gold and gold-dust therefrom with due regard to the

continued future working of the said mining claim

and the preservation of the same as a workable mine,

and so to prospect, work and mine the said premises

steadily and continuously during the term of this

lease ; cessation of labor for a period of ten days to

be deemed a violation of this agreement.

2. To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

3. To allow the said lessors and their agent or

agents at all times to enter upon and into all parts of

the said premises for j)urix>ses of inspection and to

be present and to assist at all cleanups, tlie retorting

of the amalgam, and the weighing of the retort.

4. To give to the said lessors, at Nome, Alaska, at

east ten hours' notice of each and every cleanup, and

to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required aimual labor upon the

said mining claim during each calendar year of the

term of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust and

other precious minerals and metals mined or extract-

ed from the said premises during the tenn of this
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lease and to pay and deliver to the said lessors such

royalty out of, and immediatel}" after, each and every

cleanup.

7. To allow no person or persons not in privity

with the said parties hereto to take or hold possession

of the said premises, or any part thereof, rmder any

pretense whatever, during the said tenn.

8. Not to assign this lease, or any interest therein,

and not to sub-let the said premises, or any part

thereof, without the written consent of the said les-

sors.

. 9. To quit and deliver up to the said

F. E. F. lessors the possession of the said premises.

A^. P. X X in good order and condition

for continued future mining, without de-

mand or further notice, on said first day of June,

1908, or at any time previous upon demand for for-

feiture.

It is expressly agreed that upon the violation by

the said lessee of any covenant or agreement herein

contained this lease and the term hereof shall, at the

option of the lessors, become forfeited and deter-

mined, and the said lessors may at once enter into

the possession of the said premises and remove any

and all persons found thereon.

Each and every part and covenant hereof shall ex-

tend to and be binding upon the heirs, executors, ad-

ministrators and assigns of the said lessors, and, at

tlie oi)tion of the lessors, the executors, a-sministrators

and assigns of the said lessee.
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In witness whereof the said parties have hereunto

set their liands and seals the day and year first above

written.

Done in triplicate.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

:

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Percinc.t,—ss.

This is to certify that on this 11th day of June,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me

l^nown, and known to be the same persons described

in and wdiose names are subscribed to the within in-

strument, and acknowledged that they executed tlie

same freely and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for record Aug. 22, 1906, 2 :20 P. M.

Request of F. H. Waskey.
F. E. FULLER,

'I Recorder.

F. R. Cowden,

Deputy.

(Vol. 164, page 133.)
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United States of America,

District of Alaska,

Preeinet of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 36729, the same being lease from Andrew

Eadie and J. Potter Whittren to F. H. Waskey, as

the same appears of record in Volume 164, at page

133, thereof, of the records of my office.

Witness my hand and the seal of said office this

28th day of August, 1907.

[Official Seal] F. E. FULLER,
Recorder.

The witness, continuing: The first lease was to

two hundred and twenty feet off the westerly side

line of the Bon Voyage, to one-third of the claim.

Mr. FINK.—We next offer in evidence a certified

copy of an agreement and lease made on the 20th day

of June, 1906, by and between Andrew Eadie and J.

Potter Whittren, party of the first part, and Frank

H. Waskey, party of the second part, to the easterly

four hundred and forty feet of the Bon Voyage min-

ing claim.

Whereupon the paper referred to is received in

evidence, marked Defendants' Exhibit "H," the

reading of the same to the jury at this time being
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duly waived, and is in the words and figures follow-

ing, to wit

:

Defendant's Exhibit "H."

LEASE, JUNE 20, 1906, EADIE, WHITTREN
AND WASKEY.

36869.

AGREEMENT.
Tliis Agreement made this 20th day of June, in

the year nineteen hundred and six, By and Between

Andrew Eadie, J. Potter Whittren and F. H. Was-

key, all of Nome, Alaska.

WITNESSETH:
Whereas, the said Eadie and Whittren are the own-

ers of the Bon Voyage Placer Min^/?? Claim, situate

in the Cape Nome Mining District, Alaska, the loca-

tion notice whereof is of record in the office of the

Recorder of the Cape Nome Recording District, in

}x)ok 99, at page 296, of the records of said District

;

And Whereas, the said Eadie and Waskey desire

to work and mine the easterly 440 feet of the said

mining claim, being all of the said claim not hereto-

fore leased by the said Eadie and Whittren to the

said Waskey;

Now, Therefore, in consideration of tlie premises

and of the sum of One ($1.00) Dollar, l)y the said

parties paid each to the other, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows :
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The said Eadie and Waskey agree to enter^^ npon
the said premises within one days from the date here-

of, and thereafter to prospect, work and mine the same
in good and miner-like manner, so as to take ont the

greatest amount of gokl and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the preservation of the same
as a workable mine, and so to prospect, work and
mine the said premises steadily and continuously for

the full term of two (2) years from the date hereof,

or until said premises shall have l^een thoroughlv
and completely mined and worked out ; cessation of

labor for a period of ten (10) days to be deemed a

Tiolation of this agreement

;

To properly timber all shafts and keep all shafts,

tunnels, drifts and stopes clear and in good and safe

condition.

To allow the said Whittren or his agent at all times
to enter upon and into all parts of the said premises
for purposes of inspection, and to be present and to

assist at all cleanups, the retorting of the amalgam,
and the weighing of the retort, and to give said Whit-
tren, or his agent, due notice of each and every clean-

up.

It is agreed that of all gold, gold-dust and other

precious minerals or metals mined or extracted from
the said premises b.v the said Eadie and Waskey,
under this agreement, one-eighth (i/s) part shall be

paid and delivered to said Wliittren immediately

aftei- each and every cleanup, and one-eighth (Yg)
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part to tlie said Eadie, and the remainder shall be

retained by and eqnally divided between the said

Waskey and Eadie, after paying from

such remainder all costs and expenses of

mining and operating under this agree-

F. E. F. ment; tJie expense of first locating pay,

N. P. however, to be borne solely by said

Waskey.

In Witness Whereof, the said parties have here-

unto set their hands and seals in triplicate, the day

and year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of:

P. D. OVERFIELD.

District of Alaska,

Cape Nome Precinct,—ss.

IThis is to certify that on this 30th day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified personally came Andrew

Eadie, J. Potter Whittren, and F. H. Waskey, to me

known, and known to be the same persons described

in and whose name are subscribed to the within in-

stiimient and acknowledged that they executed the

same freelv and voluntarily.
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Witness my hand and notarial seal this 30th day

of August, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for record Aug. 30, 1906, 2 :50 P. U.

Request of F. H. Waskey.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

Vol. 161, page 138.

LTnited States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instru-

ment numbered 36869, the same being Agreement be-

tween Andrew Eadie, J. Potter Whittren and F. H.

Waskey, as the same appears of record in Volume

164 at page 138 thereof of the records of my office.

Witness ni}^ hand and the seal of the said office

this 28th day of August, 1907.

[Official Seal] F. E. FULLER,
Recorder.

The witness continuing: June 20th, 1906, is the

correct date of the execution of that lease. The lease

was given to me on the 20th day of June.
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Mr. FINK.—Question: At the time of the execu-

tion of this lease, and prior thereto, that is, prior to

the execution, on the 20th clay of June, 1906, had you

any knowledge whatsoever of any claim by the plain-

tiff Dr. Chambers, of any interest in the Bon Voj^age

claim, whatsoever ?

Mr. jMURANE.—We make the objection to this

question as wholly irrelevant and immaterial, and

not tending to prove or disapprove any of the issues

in this case, first for the reason that it a])pears from

the answers interposed by the defendants that they

are not in a position to claim any l^enefit of the stat-

utes of Alaska in regard to bona fide purchasers ; for

the further reason that it is not sufficiently pleaded

in their answers, sufficient facts to entitle them to

prove that t they are bona fide purchasers without

notice at all; fui'ther that they are not purchasers

within the meaning of the statute.

And thereupon, in open court, it was conceeded be-

tween the parties hereto that the deed to one-half in-

terest in and to the Bon Voyage claim held by Dr.

Chambers was recorded on the 20th day of June,

1906, the date of the deed being April 21, 1902 ; that

the first lease to Waskey is dated June 11th, 1906;

and the second one June 20th, 1906; the first lease

was recorded August 20th, and the second lease was

recorded August 30th, 1906.

The COURT.—We sustain the objection to this

question on the first ground; we sustain the objec-

tions also upon the second ground; as to the third
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ground we do not tbink it necessary to pass upon that

question.

Mr. FINK.—I want to make an offer to prove in

order to preserve the record, if the Court please.

The COURT.—You may do that.

Mr. FINK.—We offer to prove by the witness

Frank H. Waskey that he executed and lease (Ex-

hibit "(x")—the lease and contract June 20th, 1906,

and also the lease and contract Exhibit "H" on the

20th day of June, 1906, certified copies of which have

been introduced in evidence and which are pleaded

in the answer in good faith, without any notice or

knowledge whatsoever as to any claim of the j^lain-

tiff' Chambers to the premises or any portion thereof,

or any interest therein whatsoever ; that he executed

said leases and contracts for a valuable considera-

tion, and immediately after the execution thereof

entered into the actual occupancy and possession of

the mine under and by virtue of the leases and con-

tracts referred to.

In connection with the offer, I desire to state the

purposes of the offer.

This proof is offered for the purpose of showing

that the defendant is an innocent purchaser, and that

forthwith after the delivery of the said leases and

contracts proceeded by the expenditure of large simis

of money, to wit : several thousands of dollars to de-

velope and prospect said mining claim and to open

the same up as a workable mine, all of which said ex-

penditures were made in perfect good faith under
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the leases and contracts aforesaid and i^rior to the

time that said Waskey had any knowledge or notice

whatsoe^'er of the claim of Dr. Chamhers, and that

said expenditures would not have been made nor said

leases would have not have been entered into nor said

developtanent work have been done or the money ex-

pended as hereinbefore stated by Mr. Wasky, had

the said Waskey had any notice or knowledge what-

soever of the claims of the plaintiff, Dr. Chambers.

Mr. MURANE.—To all of which offer the plain-

tiff objects with the excej)tion that we are willing for

him to show, if he has testimony to show it, that ]Mr.

Waskey entered into the possession under the leases

in controversy or in question, of the property in con-

troversy; we are willing also for him to show, if he

can show it by proper testimony, that he expended

money upon tliis property after entering into the

leases. That is not a part of our objection to that

portion of the offer ; we think perhaps they would be

entitled to show that. To that ])ortion of the offer,

however, which goes to the question of notice, and

the bona fides of the transaction we do object to on

the ground that it is immaterial.

We desire to enter the objection of the offer of

testimony made l)y tlie defendants on the ground

that it is wliolly irrelevant and imaterial; and does

not pix)ve or tend to prove or tend to prove any of

the issues in this case ; that it has already been ruled

upon by the Court, except that portion of the offer

which refers to the defendant Waskey having en-
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tered into the leases introduced in evidence and hav-

ing- under said leases expended money in developing

said mine ; those two items of the offer we do not ob-

ject to the testimony of.

The COUET.—We sustain the objection to the

offer according to its terms.

To which ruling of the Court the defendants and

each of them then and there excepted, which excef)-

tions were allowed by the Court.

The witness continuing: I entered under

the leases into the possession of the portions,

respectively of the Bon Voyage claim mentioned in

the leases themselves. I expended money in opening

up and developing the mine.

Mr. FINK.—Question: AVas that prior to any

knowledge you had of Dr. Chambers' claim?

Mr. MURANE.—That is objected to as w4iolly im-

material and irrelevant and having been already

ruled upon the offer made, by the Court.

The COURT.—Objection sustained.

To which ruling of the Court the defendants and

each of them then and there excepted, which excep-

tions were allowed by the Court.

Mr. FINK.—Question: How much money did

you expend in good faith under and by virtue of the

leases and contracts introduced in evidence here

—

that is, how much monej^ did j^ou expend, in good

faith, under the leases and contracts that you entered

into possession under on the Bon Voyage, prior to

the time that you had any notice or knowledge what-

soever of the claim of Dr. Chambers?
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Mr. MURANE.—That is objected to upon the

grounds that it has been heretofore ruled upon by the

Court; that it is wholly irrelevant and immaterial,

and is the same question which was passed upon in

the offer made b}" the defendants.

The COURT.—Objection sustained. It is only a

change in the way the question is put, but is virtu-

all}" the same question.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Mr. FINK.—I think that is all I care to ask the

witness, but, with the yjermission of the Court, Mr.

Orton will take up another line of the examination.

The witness continuing : I think it was on the 14th

of June, 1906, that I went into possession of that

portion of the Bon Voyage claim referred to in the

first lease set forth in my answer. I continued to

work the mine and operate on this claim up to the

time the injunction was issued against me last fall. T

spent money in so doing. I commenced drift mining

in the fall of 1898, in Southern Alaska, and I have

done drift mining, either personally myself or under

my supervision ever since, every year since 1898. I

know some things al)out drift mining. I have o])er-

ated mines on as large a scale as are usually operated

in this country, or Alaska. I helped to operate the

Snowflake ; that is a good-sized drift mine. I did, to

the best of my judgment, conduct the operations on

the easterly portion of the Bon Voyage mine, being

the operations under the first lease, in a workman-
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like, and economical manner. To the best of my

judgment, they were conducted in a careful, work-

man-like and economical manner. I think, as I rec-

ollect it, nearly all of the gold that has come from

the westerly portion has not yet been sluiced up;

there is a large dump extracted from the easterly

portion which has never been sluiced up. There is

a large dump extracted from the easterly portion

that has not been sluiced up. I kept a bookkeeper.

I had set down in my books the amount of gold which

I took out, the total amount. I should say it was set

do^^^l correctly. Eddie Breen was my bookkeeper.

I believe the books are in the vault, or are in a safe

down at the bank; all of my books were placed there

for safekeeping when I went out and I am told that

these books are there yet; I think the books are all

here in the vault. I told Mr. Breen that he had beter

lock them up last fall, and I haven't seen them any

more since then. I don't see Mr. Breen here in court

this morning, but I could telephone out and get them

here in a very short time by sending a team for them.

These books contain the amounts of my receipts and

expenditures in the operating of these leases. By a

reference to my books I believe I could tell the re-

sult of my operations on the westerly portion of this

ground in conjunction with Mr. Eadie, the total op-

erations of myself and Mr. Eadie, and the results of

my operations alone on the easterly portion. I com-

menced mining on the Bon Voyage, I think it was on

the 1-ith of June, on the westerly shaft as I re-

mem})er, 1906. I began by sinking a hole to bedrock
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trying to search for the pay. I commenced on the

easterly shaft on the 20th of June, I believe, and pro-

ceeded there in the same manner. Approximately

about seventy-five thousand dollars has been sluiced

up altogether. The books state the amount of the

expenditures correctly, as I remember they were ap-

proximately about fourteen or fifteen thousand on

the westerly shaft, and as I remember it there was

something about eighteen thousand—that is purely

a matter from memory ; I have not seen the books re-

cently ; a matter of eighteen thousand from the east-

erly shaft. Mr. Breen will be able to give us the ex-

act figures from the liooks, it was somewhere around

eighteen thousand dollars. I worked out there my-

self superintending operations last sunmier and last

fall. To the best of my recollection I have never re-

ceived any wages or salary or anything of that sort

;

I am quite sure that I didn't. Mr. Joe Crabtree had

charge of the work on that portion of the mine dur-

ing my absence on the outside last winter. I don't

know as a matter of fact wdiether Mr. Joe Crabtree

received any ^vages tliat are entered on this book.

These expenditures, such as I have stated and as are

set forth in these books, WTre necessary and in my

opinion very reasonable. I think I mined this

ground in a careful and economical way. Either Mr.

Crabtree or myself. During all this time either Mr.

Crabtree or myself superintended the operation of

this mine. I don't know how much the supervision

of the mine by Mr. Joe Crabtree and myself would

to
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be worth; I have never worked for wages in this

eountr}^ ; I have hired a number of others, and I have

always considered I was worth the same personally.

I have hired men to supervise the operations of mines

of considerable size, and know somewhat w^hat the

value of such services are reasonably worth. A com-

petent man such as we like to have in the operation

of a mine such as the mine in question, to attend

to the mine and business affairs and matters along

that line, besides all these other little difficulties that

arise in this country, I should think would he worth

at least fifteen dollars a day; I don't Imow of any

man that could be hired for that amount, any com-

petent man that there is in^ the country to be hired

for that amount, or wasn't at that time, not such a

person as one would naturally hire to look after the

detail work in this country of a mine of that char-

acter. There are only a few of them in the country.

In referring to little matters that may arise, I do not

refer to litigation, but I find that there are many

matters that require considerable looking after, and

these are the matters I refer to. I refer to the ac-

tive management of the mine and looking after the

operation and interests. Mr. Crabtree was a compe-

tent man, I have reason to believe that his wages

were entered in the books ; I believe they were. I do

not know whether they were paid.

Mr. ORTON.—Question: After commencing to

mine, were an}^ adverse claims made on this part of

the ground by any third party %
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Mr. MURANE.—That is objected to as wholly im-

material and irrelevant and not proper to i^o into

^in this ease ; any adverse claims made by any third

party are certainly not binding upon Dr. Chambers

aside from claims made by him.

Mr. ORTON.—We want to show that he has been

charged in these expenditures defending the title and

possession of this ground by adverse claims made by

Otto Halla and others.

Mr. MURANE.—What he has spent in defending

his own title and Mr. Eadie 's title, or anything of

that kind certainly would not be a proper subject of

inquiry in this case. We are willing to allow all rea-

sonable expenses, ])ut we don't want to go into the

question of adverse title in this case.

The COURT.—All that can be charged as the

usual and ordinary expenditures. Objection sus-

tained.

To wdiich reuling of the Court, the defendants and

each of them then and tliere excei3ted, which ex(^ep-

tions were allowed by the Court.

The witness continuing: I think the original

leases are in the safety deposit vault. I can go donir

and get them in a few minutes, if I can leave the wit-

ness-stand.

Mr. ORTON.—We offer to prove that after Mr.

Waskey obtained the leases set forth in the pleadings

and entered into the possession and began to mine

tliis ground that two separate suits were l)rought

against him by third parties claiming portions of tliis
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ground, and particularly that portion of the ground

where the pay was, being a suit under a subsequent

location; that those suits are still pending undeter-

mined; that the parties bringing these suits claim a

title adverse to Dr. Chambers, as well as adverse to

Mr. Waskey, and the parties from whom he got his

leases; that he had reasonably expended large sums

of money in those eases, in excess of five thousand dol-

lars and has incurred other expenses for which he has

become liable and are not yet paid in excess of five

thousand dollars ; that such expenditures were neces-

sary, reasonable and proper for the pur]>ose of de-

fending and protecting his title and possession of the

premises as against these third parties, and in no

way connected with Dr. Chambers, and antagonistic

to him.

Mr. MURANE.—We object to the offer upon the

grounds heretofore set forth, in the grounds of my
objection to this class of testimony.

The COUET.—We sustain the objection.

To which ruling of the Court the defendants then

and there excepted, which exceptions were allowed

by the Court.

Mr. COCHRAN.—On behalf of the defendant

Eadie, in addition to the oifer to prove alread}^ stated

by Mr. Orton, I desire to state the following

:

I offer to x^rove by the witness now upon the stand,

the defendant Waskey, that large expenditures were

made in conformity with the olfer just made by Mr.

Orton, and that in defending the title to the Bon
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Voyage claim as against the claims of third parties,

that such expenditures were made in accordance with

an agreement made at the time of the execution of

the leases mider which the defendant Waskey holds,

which is a condition given in the lease; in other

words, we offer to prove by the witness upon the

stand that as a condition to the execution of the leases

under which he holds, he agreed to defend and pay

part of the expenses of defending the title to the Bon

Voyage claim against the claims of third parties

claiming ownership in the ground adverse to the title

of Whittren, and the alleged title of the plaintiff in

this case.

Mr. MURANE.—We make the objection to that

offer that it is immaterial and irrelevant, and that no

such expenditure, such as is contemplated under any

iiile of law and under the rule allowing the defendant

his expenses made in good faith in the mining and

developing of the Bon Voyage claim.

The COURT.—Objection sustained.

To which ruling of the Court the defendants and

(iach of them then and there excepted, which excep-

(ions were allowed by the Court.

Mr. COCHRAN.—I don't mean to be understood

that there was any contract of that kind l)et\vcen the

l)laintiff and these defendants ; the contract referred

to was between Eadie and Waskey and Waskey and

Whittren.

The COURT.—Yes; we understand that.

(Whereupon a certain i3ai3er writing was pro-

duced.)
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Mr. ORTON.—We have here the original lease

executed on the 11th day of June, 1906.

Mr. GILMORE.—No objection to putting in the

original.

The witness continuing: That is my signature.

(Referring to the paper.)

Mr. GILMORE.—We admit the signatures and

execution of the leases, both of them, and for the pur-

poses of the record are willing to have the two leases,

in the original substituted for the certified copies

which have heretofore been introduced in evidence.

Whereupon the papers were received in evidence,

marked Defendants' Exhibits "I" and "J" re-

spectively, and were read to the jury and were in the

words and figures following, to wit:

Defendants' Exhibit "I."

LEASE, JUNE 11, 1906, EADIE, AVHITTREN
AND WASKEY.

This Indenture made this eleventh day of June

in the year nineteen hundred and six, between An-

drew Eadie and J. Potter Whittren, both of Nome,

Alaska, lessors, and F. H. Waskey, of the same place,

lessee, witnesseth

:

That the said lessors for and in consideration of

the rents, royalties, covenants and agreements here-

inafter reserved and contained and by the said lessee

to be paid, kept and performed, do hereby lease,

demise and let unto the said lessee all the following-

described lands and premises situate in Cape Nome
mining and recording district. District of Alaska, to
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wit: Commencing at the southwest corner stake of

the Bon Voyage Placer Mining Claim ; thence north-

erly along the westerly boundary line of the said min-

ing claim 1320 feet to the northwest corner thereof;

thence easterly along the northerly boundary li,ne of

said mining claim 220 feet ; thence southerly 1320 feet

to tlie southerly boundary line of said mining claim

;

then.se westerly 220 feet to the point and place of

beginning; being a part of the said Bon Voyage

Placer Mining Claim, the location notice whereof is

of record in the office of the recorder of said Cape

Nome recording district in l)ook 99 at page 296 of

the records of the said district.

To have and to hold all and singular the said de-

mised premises, together with the appurtenances,

unto the said lessee for the term commencing on the

date hereof and expiring at noon on the first day of

June, nineteen hundred and eight, unless sooner for-

feited or determined through the violation by the

said lessee of any covenant or agreement hereinafter

contained and ])y him to be kept and performed.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said

lessors as follows, to wit:

1. To enter upon the said premises within five

days from the date hereof and thereafter to prospect,

work and mine the same in good and miner-like

manner so as to take out the greatest amount of gold

and gold-dust tlierefrom, with due regard to the con-

tinued future working of the said mineing claim and
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the ijresen^ation of the same as a workable mine, and

so to pi\3spect, work and mine the said premises

steadily and continuously during the term of this

lease; cessation of labor for a period of ten days to

])e deemed a violation of this agreement.

2. To properly timber all shafts and keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

3. To allow the said lessors and their agent, or

agents, at all times to enter upon and into all parts

of the said premises, for purposes of inspection, and

to be present and to assist at all cleanups, the retort-

ing of the amalgam, and the weighing of the retort.

4. To give to the said lessors, at Nome, Alaska, at

least ten hours ' notice of each and every cleanup, and

to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining claim, duiing each calandev year of the

tenn of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust, and

other precious minerals and metals mined or ex-

tracted from said premises during the term of this

lease; J/, and to pay and deliver to the said lessoi's such

royalty out of and inunediately after each and every

cleanup.

7. To allow no person or persons not in privity

with the said i3ai'ties hereto to take or hold iDOSsession
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of the said premises, or any part thereof, under any

pretense whatever, during the said term.

8. Not to assign this lease, or any interest herein,

and not to sublet the said premises, or any part

thereof, Avithout the written consent of the said

lessors.

9. To (juit and deliver up to the said

F. E. F. lessors the possession of the said premises

N. P. X X in good order and condition

for continued future mining, without de-

mand or further notice, on said first day of June,

1908, or at any time i)revious upon demand for for-

feiture.

It is expressly agreed that, upon the violation by

the said lessee of any covenant or agreement herein

contained, diis lease, and the term hereof, shall, at

the option of the lessors, become forfeited and deter-

mined, and the said lessore may at once enter into

the possession of the said premises and remove any

and all persons found thereon.

Each and every part and covenant hereof shall ex-

tend to and be binding upon the heirs, executors, ad-

ministrators and assigns of the lessors, and at the

option of the lessors, the executors, administrators

and assigns of the said lessee.
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In witness whereof, the said parties have herennto

set their hands and seals the day and year first above

written.

Done in triplicate.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

FRANK H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

:

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify that on the 11th day of June, A.

D. 1906, before me, the undersigned, a Notary Public

in and for the District aforesaid, duly coimnissioned

and qualified, pei*sonally came Andrew Eadie, J. Pot-

ter Whittren and F. H. Waskey, to me known and

known to be the same persons described in and whose

names are subscribed to the within instrument, and

acknowledged that the}^ executed the same freely and

voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.
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Defendants' Exhibit "J."

AGREEMENT, JUNE 20, 1906, EADIE, WHIT-
TREN AND WASKEY.

This agreement made this 20th day of June,

in the year ninet^reen hundred and six, By and Be-

tween Andrew Eadie, J. Potter Whittren and F. H.

Waskey, all of Nome, Alaska,

WITNESSETH:
Whereas, the said Eadie and Whittren are the

owners of the Bon Voyage Placer Mining Claim,

situate in the Cape Nome Mining District, Alaska,

the locaition notice whereof is of record in the office

of the l^ecorder of the Oape Nome Recording Dis-

trict, in book 99 of the Records of said District;

And Whereas, the said Eadie and Waskey desire

to work and mine the easterly 440 feet of s-aid mining

claim, being all of the said claim not heretofore

leased by the said Eadie and Whittren to the said

AVaskey

;

Now, therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the 'Ofther, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows :

The said Eadie and Waskey agree 'to enter upon

the said premises mthin one days from the date here-

of, and thereafter to prospect, ^^T)rk and mine the

same in good and miner-like manner so as to take out
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the greatest amount of gold and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the preservation of the same

as a workable mine, and so to prospect, work and

mine the said premises steadi/ and continuously for

the full tenn of two (2) years from the date hereof,

or until said premises shall have been thoroughly and

eompletel}" mined and worked out ; cessation of labor

for a period of ten (10) days to be deemed a viola-

tion of this agreement
;

To properly timber all shafts and to keep all shafts,

tunnels, drifts and stopes clear and in good and safe

condition

:

To allow the said Whittren or his agent at all

times to enter upon and into all parts of the said

premises for purposes of inspection, and to be pre-

sent and to assist at all cleaimps, the retorting of

the amalgam, and the weighing of the retort, and to

give said Whittren or his agent due notice of each

and every cleanup.

It is agreed that of all the gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by the said Eadie and Was-

key, under this agreement, one-eighth (1/8) paii:

shall be paid and delivered to said Whittren im-

mediately after each and every cleanup, and one-

eighth (1/8) part to the said Eadie, and the re-

mainder shall be retained by, and equally divided

between, the said Waskey and Eadie, after pay-

ins from such remainder all costs and expenses of
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mining and operating under tliis agrec-

F. E. F. nient; the expense of -first locating pay,

N. P. however, to he home solely hy said Waskey.

In witness whereof, the said parties have hereunto

set their hands and seals in triplicate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of:

P. D. OVERFIELD.
F. E. FULLER.

District of Alaska,

Cajje Nome Precinct,—ss.

This is to certify that on this 30tli day of August,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me
known and known to be the same pereons described

in and Avhose names are subscribed to the within in-

strument and acknowledged that they executed the

same freely and voluntarily.

Witness my hand and Notarial Seal this 30th day

of August, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Cross-examination by Mr. MURANE.
The witness continuing: I don't know whether

there were any cleanups made from the dumps that
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were extracted this winter or not; I don't know as to

that. In our operations last fall we unintentionally

got over the line onto the easterly portion and some

of the ground that was sluiced up came from the east-

erly mhft, through the shaft on the westerly hole , and

when that fact was recognized, then I know we

recognized the difference in the royalty between

twenty-five and thirty-five per cent in order to ac-

count properly as nearly as possible with. the way

we held our leases. It was simply extracted for a

time by mistake and came out of the holes on the

w^esterl}^ portion. I think that some of the gravel

taken out of the easterly hole has been washed. I

think it has been sluiced, but I don't think it has been

cleaned up. I do not know exactly ; it is my impres-

sion that some of it has been washed but not cleaned

up ; I don't know just bow I got that impression now.

I don't know. I understood it was some way, some

of it had been washed this summer along after I came

in. What I have heard or learned about the opera-

tion has been just generally what I have learned

from others about the situation out there. I was not

there during the ox)erations last \^anter after the close

of navigation. It is m}^ best recollection and judg-

ment, from what I know, and what I have seen and

learned, that what has been cleaned up came from

the westerly hole. It is my impression from what

I have seen and learned that there have been

no cleanups made from the easterly shaft. All

that has been sluiced still remains in the boxes. That



260 Andrew Eadic ct (d.

(Testimony of Frank H. Waskey.)

is not included in the seventy-five thousand; the

seventy-five thousand is what has been really ex-

tracted, and it is my impression that that has been

taken from the westerly shaft. I think one of us is

mistaken in this testimony—I think pi'obably it is

my mistake, but I think I made a mistake in saying

that my expenses were eighteen thousand from the

^easterly shaft; I think the expenditures were four-

teen thousand from the easterly shaft, and eighteen

thousand from the westerly ; I have not given any of

the details in regard to these expenditures ; those are

the expenditures in the books, as I recall now. That

does not include expenditures in this case. I am
just referring to what they were up to the time of the

allowing of the injunction. I amy state that there

has been expenditures, necessary expenditures since

'My. Orabtree has gone out, considerable money, also

some back bills which never came in before that time,

up to the tune and just l^efore he went out, have l>een

I)aid since he went out, and there is some more money
owing now, but I do not know just the amount—we
owed some money, I do not know just how much,

but several hundred dollars; I know that has been

paid since then ; that is included in that amount of

fourteen or fifteen thousand. That is not shown on
the books; there have been some bills presented and
paid that are not entered upon the books, since Mr.
Crabtree went out. I do not know what they were

;

they were not entered at the time. Some of it was
for wages, and I think there are also some wages out-
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standing that have not yet been paid. I do not know

what the amount of them is. I have no idea. That

fourteen thousand has been expended in taking out

the dump that is out there yet, and has not yet been

washed up. It was expended in taking out the dump

from the easterly shaft, in installing the machinery to

take out the dirt, and such expenditures as are neces-

sary to the installation of a plant. There was a very

good plant and outfit, engines, hoist, boilers and cage,

in one hole there was a cage and car, and in the other

a self-dumper, et cetera. At the westerly hole there

were two boilers; I don't remember exactly what the

sizes vrere, somewhere about fourteen inch, I guess;

one that I remember cost about three hundred dol-

lars ; the other one was worth about four hundred, I

should judge, five hundred possibly; at the easterly

hole there was an engine known in this country as a

marine engine; I don't know just what that

was. I don't know what the horse-power of that one

was, and I don't know what was paid for that. AVe

had two engines, hoists, hose, cages and cars. There

was one cage and cars. The westerly hole was

operajted with track and cars, and the easterly hole

with self-dumper and buckets. I don't know what

was the value or the cost of all of the machinery used

in operating the mine. I think that the book jdos-

sibly will show. I think that you will find that all

of our accounts are properh^ segregated there. A
portion of the machinery has been moved away from
there since this spring. A strict account has been

kept of everything taken away from there and tlie
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value has been credited through the books, but I do

not know what the amounts are ; the books will show.

I don't know what the credit is. The value and cost

;

the original cost, less the value of the machinery for

the time it was placed upon the ground should al-

ways have been charged up to this mine as an ex-

penditure against the mine, at the full value ; at what

it cost us. As to wdiether or not this machinery is

now in my possession to-day or not, I could not say

;

I loaned the hoist fi'om the westerly hole, and also

loaned the boiler from the westerly hole ; I could not

say they are in possession of myself at the present

time; I am not using it at present, at any rate. I

could not tell you what this machinery was worth.

I would not want to state; the books wdll show; I

would not want to state, because I do not know. I

can ascertain that from my books approximately.

If I am not mistaken, there is an account known as

"Equipment Account," which will show that; there

should be an equipment account and a machinery ac-

count and a mining supply account ; I think there are

those accounts kept; I understand so. I don't know

how many days I put in there, at fifteen dollars a day.

I went onto the ground when I first took the lease,

assisted in the work, superintended the installing of

the plant, and was on the claim more or less up to the

time that I left last year; I don't remember the date

I went out when I left here last year. I presume

that I was around there somewhere around seventy or

eighty days—I don't know—seventy days—I don't
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know ; I didn 't keep any time. I don't know, because

I kept no account of it. Somewhere around seventy

days ; that is only just generalh^ Mr. Crahtree was

in charge there from the time I left last fall until the

mine closed down this spring. I do not know^ whether

or not a charge has been made for his services in these

expenditures. No charge has been made for my
time; if so, I have never received anything anyway.

I know that I never have received any wages.

Redirect Examination.

(Questions by Mr. ORTON.)
The witness continuing : I have forgotten the date

when I went outside. It was about the 1st of Octo-

ber; I don't know exactly. It w^as either the last

l^art of September or the first of October. Say,

sometime between the 1st and the 10th. After I left,

I left the entire management in the hands of Mr.

Crabtree. During the winter until the time we were

closed down about the early ]:)art of June. I think

Mr. Crabtree is a competent miner. He has had

much experience. Some of the machinery is in fair

condition ; some of it is entirel.y unserviceable—some

of it is as good as it ever was. Some of the injectors

and fittings and things of that sort are entirely worn
out. I should think that the whole outfit had depre-

ciated in value more than fifty per cent ; some of the

machinery has decreased greatly in value ; some not

so much; some, a small proportion, I should think

was as good as ever, and some entirely worn out and

of no use whatsoever. I could not say exactly the
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percentage that it has decreased in value; at least

half and probably a great deal more.

Recross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I don't know what time

we shut down; it was sometime before I got in in

the spring ; I was not here at the time the mine shut

down. I understood it was about the 1st of June, I

don't know myself.

Whereupon it is admitted by the respective parties

in open court that the date when the defendants

ceased work was about the 1st of June, 1907.

I don't know how long the mine was shut down

during the winter. The time book would naturally

show that.

Whereupon the witness was excused.

Whereupon F. E. FULLER was recalled as a wit-

ness on the part of the defendants and testified as

follows

:

(Questions by Mr. COCHRAN.)
The WITNESS.—I stated that I saw this deed

marked Plaintiff's Ex:hibit No. 1, the altered deed,

in my office two or three weeks after it was filed for

record in July last. I saw it there in the office. Dr.

Chambers called for it sometime in September. I

don't think there was anybody with him the first time

he called. He called there to inquire about the deed.

I had several conversations with the doctor about

that time, about the marks and about this deed. He
wanted the deed, and I told him that I had been no-
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tified by Mr. Whittren that it was not his deed and

not to let it go, and that I didn't feel like g'iving it

up just then. He talked about the alteration of it.

He said that they had fixed it up there in the office.

He said tli(d tJieij had -fixed it up tJiere in the office.

That he and Whittren had. He said he had made

tlie erasures on it with ehemicals.

Cross-examination.

(Que&tio]is by Mr. GILMORE.)
The witness continuing: He did not sa}" that he

had furnished the chemicals but that Mr. Whittren

had done the writing. He did not sa}" that he had

furnished the chemicals to Mr. Whittren in his office.

He did not say that. It is not a fact that he told me
that he had furnished the chemicals but that Potter

Whittren had made the change. He told me at that

time that the writing was in Mr. Whittren 's hand-

writing. He did say that. He said that he had

made the erasures, but that the changes were in

Whittren had made the change. He told me at that

fore is what he stated to me. He stated at that time

that the change had been made by mutual consent

between the two of them, Whittren and himself.

Whereupon the witness was excused.

Whereupon Mr. ANDREW EADIE was recalled

as a witness on behalf of the defendants, and testi-

fied as follows, to wit:

(Questions by Mr. COCHRAN.)
The WITNESS.—I know Dr. Chambers. I had

a conversation with him in Nome with reference to
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the altered deed Plaintiff's Exhibit No. 1. I was

just comino- in from the claim one day
;
Just the day

after Dr. Chambers came into Nome, and Mr. Whit-

tren was with me, at the foot of Steadman Avenue

and Front Street, we met Dr. Chambers. He said

there that he did the chemical part towards obliter-

ating part of this instrument and that Whittren did

the writinji'. He done the chemical part and Whit-

tren done the writino.

Cross-examination.

(Questions by Mr. GILMORE.)
The witness continuing: The first time I ever saw

that deed was in the courthouse here last fall. At

the time of the hearing upon the injunction, I only

saw it over the shoulder of another man, here in the

courtroom; I saw the paper they called the deed at

that time that had been changed; that is all I know

about this particular paper, if it was the same or not.

That was in October. This conversation I have re-

lated occurred down on Steadman Avenue in Septem-

Ijer, the first time I seen Dr. Chambers up here. I

didn't see the deed mitil October, but I knew what

he was talking about down there on the street in

September. The doctor said he done the chemical

part erasing, and that Whittren liad done the part of

writing. The chemical part on this deed here that I

saw last fall. I did not know anything about the

deed at that ti time in September. I never saw it

until in this courtroom. I swear positively tliat I

never saw the deed before October. I presumed in
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September, when the doctor said he had done the

chemical part, that he referred to this deed. I never

saw it until October, but I knew of the existence of

this deed when it was put on record the first part of

the summer in 1906. I did not examine it in the

recorder's office; I never saw it. Down there that

day the doctor was coming up and wanted to shake

hands with Mr. Whittren. This was a day or two

after Dr. Chambers got in from Seattle. There was

a good deal of a row going on and some loud words.

There was no blow struck. There was no effort to

strike at all. Then we walked away. There were

very few words said between Mr. Whittren and my-

self on the one side and Dr. Chambers on the other.

Mr. Whittren made a remark that he was going to

make tYoiihel for the doctor for changing a deed.

I didn't understand that he said he had furnished

the chemicals ''but you did the work." He said he

had done the chemical part. I didn't understand

where it was. He said: "I done the chemical

work but 3^ou done the writing." He said he

f/rnished the chemical work but you done the

writing. Whittren said nothing to that, he turned

away and there was nothing said after tluit

that I remember. I do not remember that ho

said he was going to send the doctor to the peni-

tentiary for forging a deed. I only heard Dr. Cham-

bers say that part and then I went away; I didn't

want to hear what they were trying to quarrel about

at all. All that I remember now hearing the Doc-

tor say was that the Doctor done the chemical part



268 Andreiv Eaclie et ah

(Testimony of Andrew Eadie.)

and Whirtren done the writing. I don't remember

any of the details of the rest of tlic conversation

that oer-urred on the street that day.

Redirect Examination.

(Questions by Mr. COCHRAX.)
The witness continuing: Potter Whitren had told

me about this deed i^rior to the time I seen it in Oc-

tober. Whittren told me about the deed about the

time it came in and was put on record ; Whittren told

me that there was a deed on record ; that was the first

I heard of it. He told me then something about its

having been changed chemically.

Whereupon the witness was excused.

And thereupon Mr. L. WHEELER, a witness

called on behalf of the defendants, having been duly

sworn, testified as follows

:

(Questions by Mr. COCHRAN.)
The WITNESS.—My name is T. J. Wheeler. I

reside in Seattle. I have lived in Nome since 1900.

I have been here everv year since that time. I know

Dr. Chambers, the plaintiff in this case. I am not

sure. I think I have known him since 1900. I know

Mr. J. Potter Whittren ; I think I first met him the

year they were selecting the {h'gJit for the school-

house in Nome. It must have been in 1900 or 1901,

I think. I think it was about the time when Dr.

Chambers was a member of the school ])oard in Nome.

Sometime after I came to Nome in 1906, I don't rec-

ollect the exact time, there was a conversation had in

my x:)resence with Dr. Chambers in reference to
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cliaiigiug a deed, or with reference to a deed from

Whittren having been changed. It was in the lat-

ter part of September, I think, sometime in Septem-

ber. That conversation was held here in Nome on

the street. No one was present, the doctor and I

were talking-. I spoke to him something abont the

tronble. He didn't say he had used the chemicals

and erased the interest specified. He didn't men-

tion a])out chemicals. I was talking with him about

the fuss between him and Whittren, and I said that

Mr. Whittren claimed he had changed a deed from

a quarter to a half ; he said, I admit that, but Whit-

tren was present or knew of it. That is just about

what he said exactly.

Cross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I had come from Solomon.

I had been down to Solomon during the summer. I

could not say exactly how long after I returned from

Solomon it was that this conversation took place.

I could not state when I returned from Solomon. I

vras acquainted ^vith ^Mr. Whittren in Seattle and

was his partner there. The first year we went out,

I think 1902, we were out together. I remained in

partnership with him until sometime after the ^^ar

of 1903, maybe a month or two, I don't recollect,

a short time. It was in the month of September,

when I returned from Solomon last year. I met Dr.

Chambers here in Nome a great number of times.

This conversation with him was had on the street,
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somewheres near the Barracks square. I sliould say

that that was in Se])teniber. It was about the time

of my return from Solomon, not long- after my re-

turn, towards the end of September but I am not

positive now. It was i^rior to his commencinj^- suit.

I could not tell 3^ou how long- ])rior. I cannot fix

any date in September, October or November that I

think it was. I can't tell you any date. It was after

I returned from Solomon, I know that. I cannot

tell you when I returned from Solomon. I had seen

Dr. Chambers several times before this conversa-

tion took place. The first time we met we talked

about this trouble between the Doctor and Whittren.

I came in from the outside in the summer of 1906

I arrived here on the 4th of July, and I went to Solo-

mon in about a month. I had not seen the Doctor

before I went to Solomon. Before this conversa-

tion he told me about his trouble with Whittren.

He told me about the matter in the second or third

conversation we had, in fact, every time I met him

he asked me what Whittren had said and how Whit-

tren felt. I told him that Whittren claimed that

he had chanji-ed a deed from a quarter to a half. He
said that he admitted that but Whittren knew it.

He admitted that the change had taken place. He
did not tell me that a chanoe had been made by con-

sent of himself and Whittren; he did not use that

language. He never said that to me. He said that

AVhittren knew of it. He said it as near as I can

remember in about those words which I have given

you. I know that this was after I returned from
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Solomon. I remember it was after I returned from

Solomon, I know that. I could not say what date

I returned from Solomon without lookin.a; it u]). I

know that it was after I returned, a few days, but

I couldn't give any date. It was just about the time

he was conmiencing suit. It was just about the time

he had employed your services. I think he had

employed you then. He told me. I don't think suit

had been commenced then because I was trying to

get him and Whittren together. He said he didn't

know what to make of Whittren that he never could

have believed he was the kind of a man to have

acted as he had acted. He talked generally over

their trouble; he said that he didn't propose to be

buncoed in the matter. I told him I thought it was

a matter, they both being good Masons, that they

could make tenns in some way or another, or some-

thing of that kind. Dr. Chambers did not use the

word "one-quarter" in that conversation with me.

Mr. MURANE.—Question: And you took it be-

cause he had assented to what you had said, and said

that he admitted it, Imt that the change was made by

Whittren, or that AYhittren was present and knew

all about it, that he then stated or assented to the

fact that it had been changed from quarter to a

half, and that is the way you arrived at that, is it?

Mr. COCHRAN.—That is objected to as irrele-

vant and immaterial, not what he took it ot be but

what he stated in the conversation. That is not

proper cross-examination, and is only an attempt to
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get before the jury an impression made ni>on this

witness or deductions made by this witness and not

a proper foim of cross-examination.

The COURT.—Objection overrnled.

To whicli ruling of the Court, the defendants, and

each of them, than and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: That is the way; yes.

Redirect Examination.

(Questions by Mr. COCHRAN.)
The witness continuing: I think I understood

that last question. I have no interest in this litiga-

tion at all. I feel friendl}^ to both parties to this

litigation.

The witness excused.

Whereupon Mr. J. J. CHAMBERS was recalled as

a witness by the defendants, and testified as follows,

to wit:

(Questions by Mr. COCHRAN.)
The WITNESS.—I have a large photograph ta-

ken of the deed offered in evidence by myself, marked

Plaintiff's Exhibit No. 1, and particularly the

changed part. I don't know where those photo-

graphs are now; they are not in my possession.

They are in the office of either Mr. Gilmore or Mr,

Murane. The}^ are not in my possession. (Photo-

graphs produced.) These are the photographs I re-

ferred to which I now have in my hand. I had other

photographs made; Judge Murane has one. This

photograph which you hold in your hand is a photo-
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H'l'a])!! of Kxhil)it Niuii))rr 1, the deed. This is one

of the two ])hotographs I told you I had made (indi-

cating). This was taken over at Nowell Studio, over

beside tlie (J.ohlen Gate Hotel, 1 l)elieve. Mr. Harri-

son or Ml'. Kiio/r took it—it was taken over at this

L;'anery beside the (Jolden (Jate Hotel. I had some

])hotogra])hs of this instrument taken ]irior to that

time. A large one was taken at Doblj's gallery along-

last June. Mr. Fink has it in his hand (pa])er ])ro-

duced). This one was taken some time the latter

])art of hist WTek.

Mr. COCHRAN.—We offer these photographs in

evidence.

Mr. MURANE.—No ol)jeetions.

Whereupon the photographs referred to were re-

ceived in evidence, and marked Defendants' Exhibit

"K" and Defendants' Exhibit "L," and exhibited

to the jury, and the following are true copies of the

same

:
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Defendants' Exhibit "L."
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The witness continuing: I closely examined tlie

deed prior to the time this photograph Exhil)it "K"
was taken. It had not been changed in any manner

at tliat time, other than the change that was originally

niade upon it. That deed was not changed in any

manner after the ])hotogra})h was taken. I never

saw any tigures under the "one-half" myself. I

never saw any tigures under the one-half. I remem-

l)er you trying to re})resent that you were able to sec

scmiething there at the time of tlie injunction ; I never

was able to see them. I ncNcr have l)ecn able to see

them; I thought if I should have a large photograph

made, I should be able to see them if they were there,

but I never have l)een able to see them even then;

there does not seem to Ije anything reseni])ling a four

under the half so far as I am able to see. I did not do

any pencil writing of any kind upon the deed. Plain-

tiff's Exhibit No. 1, after these pliotogra[)hs were

taken. 1 did not do any ]»encilliug, or writing or

marking of any kind upon this deed })rior to the time

this i)liotograph was taken (K.) Nor on this one

Exhibit "L." Neither prior or subsequent. T had

some cliemical iuk erasers there iu my office at the

time this erasure was //v/.s- made on the origiual deed.

AVe had some there that was puivliased at Lowmau &
Hanfordd's, l)y a friend of uiiue from (Jliicago, as I

stated some time ago, wliicli had been left there in my
possession, /;/ III// jios.scs.sioii , setting there on my
desk, lie was in Seattle on his way to Dominion

(h'eek, Dawson, to serve some papers, and on his way
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o'oiiio,' np ()]• coinino- l)ack, I don't know wliich now,

there were some changes to l)e made in some instru-

ment there in Seattle ; he was only there for one day

and he called in to see me, and while he was calling to

seeme lie wanted to make some changes insomepa])ers,

and he went down to Lowman & Hanford and got

some of this chemical ink eraser—T sn])pose he went

down to Tjowman & Hanford 's; I don't know about

that, but anyway he l»rought some of the chemical up

there and used it in a hurry, and kd't it there in my
office; it never was used but that once before and also

at this one time, when AVliittren was there, and it was

used this once tlien. 1 gave Whittren the chemical to

take out this old writing, and then he wrote in tliis

alteration which appears on the face of this deed now.

I did, y(ni 1x4 I did ; I never denied it ; I had the

chemical there and got it off the desk and showed it

to him, and lie used it there, in the office. Mr. Whit-

tren was there in affecting this change and in writing

in this other wi'iting it may have lieeii half an hour,

or it possibly may have been an hour; I don't remem-

ber the length of time. He was making the change

while I was out in the outer room talking wdth some

patients, talking to some one asking a ([uestion, or

something of that kind ; 1 don't know just wdiat it was

but I had stepped out in the other room I know—

1

wasn't right in the room for some few minntes, and

when I came l)ack— 1 couldn't say how long I was

gone —I don't know—Oh, say, five minutes—it may
have been ten or it niav have been less even than that.
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I don't know that it was ten niinntes. it may have

been more; may have been tifteen, \ won't swear tliat

it was only ten minntes. I don't think it was over

fifteen minntes. I don't tliink it could liave l)een fif-

teen minutes. I don't know tliat lie handed th.e

deed l)ack to me all <-liam>,ed; I won't say that he did,

no, it might be that it was nnt comidetely changed

when r went back into tlie room. I gave ^Ir. AVhit-

tren tlie chemicals nud went out to talk witli some-

body in the otlier room. I may have been gone not

over ten minutes; I don't say tliat tifteen nnnutes

elapsed— I don't know. 1 was gone not to exceed tif-

teen unimtes. When I came l»ack Whittren lia:l

made some changes on the deed, lie had used tlie

chemicals and had taken out—liad t:dven out tlie

three-quarters; and the letters tliree-<(uarters, had

l)een taken out and then when I came l)ack where he

had taken out the three-(|uarters was not di'y ; he was

just finishing that up when 1 came back in. I says

to liim, "A\diittreu, wait for it to get good and dry

—

don't lie in such a hui'i'v—you nnrst wait for il to get

dry; you will spoil it by writing on it licd'ore it is

dry." So he put a blottei- in it once oi* twice and

stamped down on it once or twice and llien sliook it

a little and tlioi he said, "I guess tliat is all right

now," and then he wrote this part here (indicating),

and it was the least hit dam]) there still and you will

notice that that part there seems to be written in

dee])e]-, so that tlie marks show thei'e idght back (d'

these hea\iei- (igui'es— I think that is what \ou see
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l)ack there. It shows a little bit heavier in the fij^'iires

Wiiich lie wrote in last. I am pretty sure that at the

time he was making this change I was ont in the otlier

room seeing some patients or somebody. It was in

tlie adjoining room. There was no door to the room

;

tliat is, it liad a door ont into the hall, l)nt there was

a sort of hall way rnnniug crossing between the room

and the main hall, No. 602 Alaska Bnilding, it be-

longed to another single room; there was another

door opening mot another room, Imt it was always

closel; it was somewhat of a d(,n])le room, with a hall

leading across it and off tliis hullway there was this

loom jiartitioned off; the don.ble doors into this sepa-

rate room were always (dosed. There was no door

opening from one room into another. Yon c(ndd not

hear wliat vras going on from one room to another.

It was not meant to 1 (^ heard from one room to hear

throngh the walls. The walls were double. There was

nobody there in the room at the time when ^Ir. Whit-

tren made this change, nobody ))nt tlie two of ns when

1 came in from the outer room; just Mr. AVhittren

an.d I. This deed was originally for a three-quarters

interest. I left Xome in Septemlier, 1902 ; I wentba(dv

to Ohio; 1 came l)ack to Xome in September, 1906;

last year. I was in Seattle just ])revious to coming

to Nomie. I came back to Seattle shortly after I left

Xome ; made Seattle my home ; moved my family

there, and engaged in tlie })ractice (^f my profession

in Seattle.

Wlieienpon it is agreed by the parties in open court

that the ])laintii'f. Dr. rhand;ers, will be recalled to
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the witness-stand in relmttal, when defenchmts' conn-

sel may cross-examine him fnlly.

Wherenpon the witness was excnsed.

\\'hereupon Mr. ANDREW EADIE was recalled

as a witness on liehalf of the defendants, and testified

as follows

:

Mr. COCHRAN.—Under the rnling of the Conrt,

. I have recalled Mr. Eadie for tlie ]»nr])(»se of makini^

an offer.

Defendants offer to proNc l)y tlie defendant Eadie

that on or prior to tlie 20t]i (hiy of Jnne, 1906, the

defendant Whittren and Frank II. A\^askey wei'e in

the possession—that he, Eadie, together witli tlie

other two defendants .pist named to wit, J. Potter

AVhittren and Frank H. Waskey were in the posses-

sion of an nndivided one-half of the Bon A^oyage Min-

ing Claim descrilied in ]»hiintiff's (•om])laint; that on

the 20th of Jnne, IIHHJ, tliis detVnchmt and tlie defend-

ant Waskey went upon said claim upon tlie represent-

ations made by the defendant Whittren and did in

good faith and without any knowledge wh:itsoe\-er, or

means of knowledge, of the pretended claims of the

plaintiff' in this case, of any interest in the Bon ^'oy-

age Mining Claim entered into a lease with the de-

fendant Whittren and tlie defendant Eadie to the

easterly foiii- hnndred and forty feet of said mining

claim, and immediately and pnrsnant to said lease,

did contra<'t for and make large expenditni'es in the

develo])ment and mining of the easterly four hundred

and forty feet of said mining claim and expended in
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that behalf upwards of some ten thousand doUars,

large snms of which were expended in prospecting

and developing the mine, and was expended in mak-

ing the mine a i)i'oducing mine which had theretofore

lieen a non-producing nnne, said mine l)eing of no

known value.

Mr. AIURANE.—We object to the offer, tirst, on

the ground that the offer is too l)road for to permit

the Court to rule upon the offer, or for the counsel

for the i)laintiff' to make ol).iections to the several

parts of said offer without its being segregated; for

the furtlier reason that a great portion of the offer is

wholly irrelevant and innnaterial and not within tlie

issues of his case, and under the rulings of the Court

lieretofore made, the offer contains no off'er to ])rove

any notice to tlie defendants, and is wholly irrelevant

and immaterial, and under the rulings of the Court

upon otlier off'ers of the same cliaracter the off'er it-

self is inadmissil)l(' Ix'cause no such issue lias l)een

])leaded.

The COUIv^T.—()bJe<-tion sustained.

To which ruling of the Court the defendants and

eacli of them then and there excepted, which excep-

tions were allowed hy the Court.

Mr. W. F. FULLER was recalled as a witness hy
tlie defendants and testitied as follows

:

(Questions by Mr. COCHRAN.)
(Defendants' Exhibit "L" handed to the witness.)

The WITNESS.—After examining the photo-

graph marked Defendants' Exhil)it "L," purj)orting
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to !)(' a i)h()togra2jh of Plaintiff's Exhibit No. 1, I

will state that frmn tlic }»liotogi'af>h, the condition of

the (ii'iginal deed is not the way tlie instrument ap-

l^eared at tlie time wlien tlie deed was exhil)ited in

eonit upi»n the liearing for tlie in.jnnctional order.

Cross-examination.

(Questions by Mr. MTRANE.)
The witness continuing: Tlie change ]»articnlarly

is around the tigure 1. At that time there were some

marks upon there. Some marks around there at that

time, (|uite visil)le. They (htn't ai)pear there as they

did at that time. I could not make out what was

written undernenth. There was something under-

neath. There were some marks each si(U' of that 1,

as I remember; on each side of the 1. I could not

make out what tlie tigure was. I could not make it

out.

(|)uestioii : Now, Mr. Fuller, I would like to as./ you

if you can discern any mark, commencing right here

(indicating), going right down here and around here

in the shape, of in the foi'ui as tlie tigure -], right on

that instrument now, right back of the 1— I direct

your attention ])articularly to that mark i-ight in

there (indicating) ruiniiug ai'ouud there like that and

running around this way—can't you see evidences

of a mark there now (d' the hgure 3f

Answei': W^'ll perhaps it is shacU'd a ti'itle nioi-e is

all.

(Question : It is shaded a trifle more there, but \vould

il uol forni right at tlie preseiU time— is it uol in the
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shape of a figure 3, the mark that yon can see shaded

ovei' there now?

Answer: I could not sa\' that it is; there are some

shadows ther(\

Question: There are some shadows there, you

would not say whether or not the shadows that you

refer to connnencing right there and rinming around

tliere plainer around on this side here (indicating)

do you notice those shadows there at that ixdnt, com-

mencing right here, right there, and running down

around tliere—do you notice any heavier shadings

Ihcre t

Answei': There are per/y//])s more shading there is

all 1 can see,

Th(' witness cnntiiming: I notice a slmdow here (in-

dicating.) T don't think it continues over there. I

could not tell wliether that is a line right tliere or not.

I cannot see tliat the color makes a straight lini' down-

wards. I can see evidences of lines under the one-

lialf. r can't say whether that is a line tliere or not,

it nnglit I'e a slight weave in the jjaper, or it might

lie a line or not. The shadow is a little heavier on

each side of the letter than in the middle. I can't say

from that wliat it was. From the entire test, from

t;ie reading there that letter might be a doul)le ''e"

or an "n" or a// "u." I should think it should he a

doul)le "ee" right in there if it was ever the intention

to claim that. The form of this letter looks like an
'']" or an 'ii." There is a line down below the base

line: there is a mark there; ves. I can see a discol-
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oration down here where this loop is. I can see a

disr-oloratioii there, and I slionld tliiidv that might he

a letter there, Init T don't know as I could state what

it was. It might he parts of "h r." T have seen

consider of ^fr. AVhittren's handwriting. That looks

like Mr. Whittren's handwriting. I can see that the

two there that yon call my attention to is drawn out

and runs down l)elow the hase line. There is some

similarity in the way the two "t's" are made to which

YOU call my attention, hut I do not say that it is the

same thing. From my knowledge and examination

of ]\[r. AVhittren's handwriting, I should think that

that was written hy Mr. Whittren or was an imita-

tion of his handwi-iting. Tt might make part .s of

a ''3," out of what shows there mider the words writ-

ten out "One."'

Redirect Examination.

(Questions hy :Mr. COCHRAX.)
The witness, continuing: I can notice a shade

running down like this on this side of the letter. The

way you indicate it, it represents the tigure one. It

is all in the way you indicate it to me. Xoticing a

shade running down this way (indicating), the way

you trace it out for me it might indicate an "r. " I

can't state that I can see the outline of a 3 there: it

might l)e a part of a :>. 1 notice "the"* in the hody of

the deed, the way it comes down as yon indicate. The

"th" there and there that you iiulicate are not writ-

. ten the same. In Exhihit "1/" there are some marks

there that I can see, hut T could not say that tliey are
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(lisceriic^ble. There are some there that are discerii-

^/I)le. On Exhibit 1, runnino; there underneath the

line through the l)rackets and under the figure 2, there

is a little ])encil mark there. 1 think so. I have

taken i)h()tograi>hs. I don't see any pencil markings

on this jjliotograph. 1 don't know whether they .

would take or show in a photograph; I don't know

wlu4her they would make £. shadow or not. If there

were any pencil marks on this instrument at the time

of the hearing of the injunction 1 didn't see them.

r su[)posc that a m;ii'k with a conunou pencil upon

such material as this ])ai)er would show, l)ut I don't

know. I never took very many photographs, and I

never did any develo})ing at all.

T^ecross-exaniination.

(Questions by Mr. MURAXE.)
The Mitness, continuing: I think that the "t-h"

which you showed mc in tliat Ihll of sale and the cap-

ital "T-h," are similar.

Whereupon the witness was excused.

Thereupon Dr. J. J. CHAMBERS was recalled as

a witness for the defendants, and testified as follows,

to wit

:

(Questions by Mr. COCHRAX.)
(Paper handed witness.)

The WITXE8S.—The letter which I hand you

now is my writing, m_\- letter. It is a reply to a letter

from Mr. AVhittren. It is undoul)tedly a reply to a

letter written to me l)y ^Ir. Wdiittren with reference

to the leases of Mr. AVaskey. The letter shows for
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itselt'. A letter was received l)y me and the letter

which I am now handed by yon was in response by

me to a letter notifying- me of the leases of Mr. Was-

ke^^

.Mr. (H)GHRAN.—(^nestion: Yon made no ol)-

jection to the leases to Waskey ?

Mr. MURANE.—That is ohje.-ted to liecan^- ir is

immaterial and irrelevant, and it is a (|nestioii wliich

cannot be raised in this case, anyway. Onr objection

to the letter in evidence and t'.ie (iiiestioii asked by

connsel is tliat they are seeking- lo estop the plaintitf

in s(yme way ])y reason of this letter, and they ha\'e

not i)leaded any esto])i)(d in this ca«e, nor do tliey

(daim to lun'e any leases from the i)lruntift' (Uiam-

bers, or from any person re])resentin<»' himself to be

representing!,' the i)laintiif, Tliambers, the lease does

not pnrport to be signed l)y (diambers nor by any

person having any anthority to sign his name ov en-

ter into a lease, nor to take any possession of any in-

terest of his whatsoever, and they are not entitknl to

pro\'e in any way any estopjtcd, ])ecanse no esto})p(d

is plead.

The (M)ITHT.—The obje.-tion is snstained.

To wlutdi rnling of the Conrt the defendants, and

each of them, then and there excepted, wlii(di exce})-

tions were allowed by the ('onrt.

Mr. (X)OHKAN.—For the pni'pose of saving the

I'ccoi'd, I (h'sire to have this letter which 1 haxc Just

had identitied by the witness, marked for idenlihca-

tion, "N.''
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I now offer to l)l()^e by the witnes.s niioii the !<r;ui(l

that on the 24th (hiy of Jnne, 1906, or prior theicro,

he was notilied by tlie defendant Whittren of tlie

k'ases of the defen(hint Waskey, of tlie terms of the

leases, the terms uiioii wliich the lea^'es wei-e j4i\-eii

to the defendant Wa-^key ; that he made no ol).je(-rion

in anv manner to tlie liivin^' of the sai 1 h'a>es, n« ]•

the leasing of the gronnd to the defen(huit Waskey or

the defendant Eadie.

Mr. MURANE.—We (.l)je.-t to the offVi- on the

gi'onnd tliat it is wliolly irreU'vaiit and inniriteriab

and is not in\'olve(l in the issues as n'ade up ))y the

'(deadings. and that th.e offer for any purpose is eii-

tircdy outside of any of the issues as framel l)y t'le

pk'adings; that it is wholly irrelevant and inc:»mi ('-

tent to prove or disprove any of the issues in this

case.

The COURT.—The objection to the offer is sus-

tained.

To whicli I'uling of the Court the defendant-^, and

each of them, then and there excepted, wliich excep'-

tions were Ijy the ( ourt allowed.

^[r. FINK.—I now offer to prove by the witness

on behalf of the defendant Waskey, and on behalf

of the defendant Eadie, that it was agreed by the

witness and Chambers that inasmuch as the title

stood in the name of AVhittren, and innsmuch as

Whittren was here in the c;)untrv, and the witness

was to remain outride in Seattle, that it was agreed

Ijetween himself and Wdiictren, that Whittren was to
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uuuiagc and operate tlie })roi)erty for tlieir general

benefit, and to make and execnte sncb contracts and

leases with reference to it as in bis Judgment was

necessary and i)roper; tbat in ])ursuance to tliat

agreement AVbittren did execute tbe leases intro-

duced by the defendants W'askey and Kadie in this

case; that this witness had knowU'dge of the execu-

tion of these leases, l)ut did not object to them, but on

the contrary a])i)roved of them.

Mr. MURANE.—We otfer the same objections to

the testimony contained in this offer as to the offer

just last named; that it is wholly irrelevant and im-

material, under the issues in this case.

The COURT.—Objection sustained.

To which ruling of the Court, the defendants and

ea(di of them, then and there excepted, which excep-

tions were allowed by the (N»urt.

Mr. COCHRAN.—I now offer in evidence on l)e-

lialf of all the defendants the letter ideutibed l)y the

witness now on the stand and marked for identifica-

tion Defendants' Exhibit "M," for tlie ])urposes

stated l)y my associates coimsel, Mr. Fink.

Mr. MURANE.—A¥e object t(» the introduction

of the letter if the {\m\i please, on the same
ground as stated heretofoj-e.

Mr. COCHRAN.—The i.urpose of it is b) sliow and
prove by tlie witness now on the stand, the j.hiin- "

tiff in this case, that on and pi-ioi- to the L>4t]i of dune,
1^>()(), the plaintiff was notified by the defend-
ant Whittren, that leases had been gi^en to the
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defendant Eadie, or by the defendants Whittren

and Eadie to the defendants Waskey and Eadie,

and to show and prove that the plaintiff, the wit-

ness now upon the stand, had full knowledge of

all the facts and the terms upon which the leases

were executed, and made no objections to the

leases and peraiitted the defendant Waskey to

spend large sums of money upon the property

without making any objections whatsoever to.9 said

leases, and also pennitted the defendant Eadie,

in conjunction with the defendant Waskey, to make

large expenditures upon the mining claim in

dispute without objection or protest in any manner,

and for ih^ further purpose of proving or tend-

ing to prove the contention of all of the defendants

in this case, to wit, that the agi'eement between

the defendant Whittren and the plaintiff with ref-

erence to the title and management of the ground

and premises in dispute.

Mr. MURANE.—We object to the offer, first,

upon the ground that the introduction of the letter

in evidence does not in any manner tend to prove,

any of the matters or things stated as its inti\)duc-

tion. Second, that it is wholly irrelevant and

immaterial and does not tend to prove any of the

issues as made up in the pleadings of the case, and

does not tend to prove or disprove any of the issues

in the case. That the defendants' contention as

to the title of the plaintiff, they have not set up any

estoppel or ratification and do not claim that they
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were lessees iu any way connected mth the plaintiff,

neither by the i^leaclings or in their proof.

Mr. COCHRAN.— I w^as interrnpted in my offer

and the pnrpose for which the offer was made.

Mr. MURANE.—I wish my objection jnst stated

to go to the entire offer to prove and the further

objection that the statement of the ol)ject is too

broad for the Conrt to ascertain whether it lias any

definite object or not.

The COURT.—We sustain the objection.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions w^ere allow^ed by the Court.

And thereupon the witness was excused.

Whereupon Mr. EDWARD BREEN was called

as a witness on behalf of the defendants, and being

duly sworn, testified as follows

:

(Questions by Mr. ORTON.)
The WITNESS.—I have lived in Nome since

June, 1906, the 8th or 9th of June. I know Mr.

Waskey. I know^ the claim called the Bon Voy-
age. I am a bookkeeper. I kept the books for the

operation of ihQ Bon Voyage claim for a part of the

time. I commenced about iha 1st of December, 1906.

Prior to that time there was no regular bookkeeper.

I have the books here.

(Whereupon the books are pi-oduced.)

The book you indicate is the journal. I entered

in these books the account of the expenditures from
the beginning as I undei-stand it. I got my infor-
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mation from Mr. Gra1)tree through Mi\ Harding.

The book you now indicate, is the ledger. I can

take these books and make a statement of the

expenses for operating that mine, as shown by these

Iwoks. So far as I know and to the best of

my knowledge I have entered everything in these

books correctly. I have vouchers for amounlts I

have paid out. Kight there are the bills. I

could from them make up a statement of the ex-

penses taken correctly from the books, the ex-

penses of mining the two shafts on the Bon Voy-

age. The expenses at the westerly shaft according

to my books amount to $18,655.00, and I would

have to have a pencil and figure it out as there

is a credit balance here, $18,656.73. The expenses

of the easterly shaft, the Eadie Waskey lay, I kept

the expense accounts separately from the east

and west shaft; $14,265.58, up to the 1st of July. I

think there have been some expenses since the

first of July. I could not tell how much. I do

not know. The amount of gold taken out there as

shown by the books is $61,261.60. That is the

amount received ])y Waskey. That don't include

the twenty-five per cent that was placed in the bank

this spring. That just included that total amount

received by Mr. Waskey and his associates. I

have the vouchers here showing 'the expenditure

of this money. I have a separate ^Gcowig under

mining supplies; that don't include the machinery

and appliances out there. That includes the min-
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iiig equipment and the camp ; don 't include the camp

equipment, just the mining supplies. I mean it

don't include the dishes and things of that kind.

I am mistaken though, I haven't got it in this set

of books. There are three or four different sets of

accounts under mining supplies and I have kept

them separate. That would he under general sup-

jilies. Everything would l)e under the head of

general supplies that would not be under the head

of mining supplies. Everything is under the

general supply account, e^-erything was recorded

under that head. That includes the supplies of

every kind, the total expense will all l^e shown on that

and then there were other accounts in the kitchen

account and camp account kept separate.

Cross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I understood that

this was a record of only three-quarters. This

is the total amount, but $43,973.66 represents

three-fourths of the gold taken out. That is the

amount that was taken out of the entire claim

this spring. I can't tell what amount was placed

in the bank; it would be something like fifty-

eight thousand. The exact amount is $58,631.55.

The amount that has been placed in the bank under

the order of court is $14,657.88%. It makes

about seventy-five thousand dollars. The total

amount extracted from the claim as I have it here

is $75,919.49. There was no other gold that I know
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of other than that which I have testified to that was

taken from the claim that I know of by the defend-

ants. In my expense account I have not in-

cluded anv money wages paid to Mr. Crabtree.

I haven't figured that in any way; nor Mr. Waskoy.

In my account of expenses the machinerj^ and tools

were included in the general expense account.

I kept a double entry system of books. I can

segregate the principal items of machinery and tools

the large items. I can segregate the account

and give you the items if 5^011 will give me a little

time. It would necessitate me going over every jour-

nal entry, even if I had the items all here to do it

from. I could not do it without considerable worlv,

and it would take some time. I will make up a

statement of the machinery account, I don't

know if there has l^een some of the machinery

taken from the ground or not I have never l^een

on the claim, yes, I have just been on there. There

is no place in my books which gives the credit on

tlie machinery that lias been taken away from the

claim, either in my expense account or any where

else. Under my system of double entr}^ book-

keeping I would credit my account with any

machinery that has ])een sold or taken away, and

del)it the expense with that machinery. There is

no credit for that in my expense account that I re-

member of. In going over the books and making

out the statement you ask for I will make a separate

statement of any machinery that has been removed

and never entered.
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Redirect Examination.

(Question by Mr. ORTON.)
The witness continuing: I should think the

claim was idle last winter about six weeks; I

don't know the date exactly but according to the

books; I think it shows in there that it was seven

weeks; about six weeks, it may have been seven.

With the exception of that time the claim has l)een

in operation all the time up until the 1st of June

I will make a statement showing the amount ex-

pended for machinery and tools including the hoists

and boilers and engines and matters of that kind

that are used in oi3erating the mine, the 1 larger

items of the machinery, tools, boilers and that soii;

of thing, and things of that kind that are still left

there, and are not figured in the expense account,

and also a st^ttement of the smaller machinery and

camp equipment etc., and have it liere in the morn-

ing.

Whereupon the witness was excused.

It is stipulated and agreed that Mr. Breen may ])e

recalled out of order for the purpose of introducing

the statement which has been called for to be made up
from the books.

Mr. ORTON.—With that explanation defendants

rest, your Honor.

And thereupon the plaintiff offered the following

testimonv in rebuttal.
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Mr. THOMAS HARRISON, a witness produced

])y the plaintiff, on rel3uttal, being duh^ sworn, testi-

fied as follows, to wit

:

(Questions hj Mr. GILMORE.)
My name is Thomas Harrison; I am a photoj^'-

rapher; I have been followino- that occupation for

about thirt.y-five years. Durino- that time I have

been in Chicago in business for myself. During that

time I have been engaged in all kinds of photo-

graphic work. I have attended the camera. Be-

sides being engaged in that business in the City of

Chicago I have been engaged since June here. At

the present time I am in the photographic business

in Nome, at Mr. Nowell's studio, next to the Golden

Gate. I am the photographer and operator in Now-

ell 's studio ; my duties are general work. I have had

experience in photograi^hing writing enlarging writ-

ings. I could not state what experience I have had,

l)ut I had considerable ; I have done considerable of

that kind of work in Chicago. I met the plaintiff in

this case. Dr. Chambers, the other day. In my ex-

])erience in Chicago I have been called upon to photo-

graph writings for expert uses in courts. I met Dr.

Chambers a week or so ago at least. At that time

he exhibited to me a deed. (Paper handed witness.)

That is the instrument he exhibited to me. (Exhibit

1.) I made a photograph of that for Dr. Chambers.

The photograph which you handed me is the photo-

graph I refer to ; this is the one that I made. It is

a copy of a portion of that instrument ; the portion

that shows here. It shows for itself the particular
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j3ortion. That particular part of the instrument

where is shows the yellow stain. It includes all the

wrods of the instrument surrounded by the yellow

stain. In my o]3inion the instrument is now in the

same condition it was at the time I photographed it.

A 3^ellow stain in a photograph takes dark. This yel-

low stain took a dark color.

Mr. GILMORE.—We offer this i^hotograph in evi-

dence as plaintiif 's exhibit, if the Court please.

Mr. ORTON.—It is already in evidence.

Mr. GILMORE.—We want it in evidence as our

own exhibit now and incorporated in the record.

The COURT.—Let it be introduced and marked

for plaintiff the proper exhibit.

Mr. COCHRAN.—It is immaterial for the reason

that it is already marked as a defendants' exhibit

and is already incorporated in the record, and is sim-

ply offering two copies here and encumbering the

record, and is wholly immaterial.

The COURT.—He wants it to appear that it is his

own exhibit now, the same as though he had offered

it originally.

Mr. COCHRAN.—But by reference to this exhibit

marked for the defendants, which is identically the

same exhibit, it can be properly identified, and it

don 't make any difference. We don 't like to have the

record enciunbered by two exhibit numbers for one

"particnilar exhibit, for the one same exhibit because

it confuses the record.

The COURT.—Objection overruled. It may be

marked the plaintiff's proper exhibit.
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"Whereupon the paper referred to, being the same

paper as V\'as heretofore marked Defendants' Exhibit

"L," was received in evidence and marked Plaintiff's

Exhibit No. 14.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: The scale of the enlarge-

ment of this photo is a])out six times, I think. That

is to say, that if the original were on an inch, this

would be six inches. For instance, take the word

"consideration"; if that word were an inch in the

original, it would be six inches in the photo. And
this space of an inch here is a s]>ace about six times

as large as in the original. From my experience as a

photographer, and particularly with reference to in-

struments enlarged or enlarged photogra]3hs of writ-

ings, I am able to state that najj written defect like

erasures will show upon an enlarged scale upon the

photo. If there is any evidence there of an erasure

it woidd be brought out in the enlargement. Taking

the photograi^h Exlii])it 14, there appears under the

word "one-half"; there is a double "e," two "e's"

that I can see, and a "q " I can see plainly. The "q "

I can see plainly. There is in there that I can de-

cipher, an "h," or it looks like a part of an "h." I

can't see whether it is an "h," to state exactly, but

there is a long part of it there and also a top there.

There is no doubt in my mind, after examining it,

that what I see there is two " e 's. " They show there.

You can only see the upper part of the letter "h,"
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There is the "q" there (indicating). Followinoj the

letter "h" in "one-half" I cannot see the "a."

Question : Well, allowino- space sufficient for the

following- letters, after "li" in half, then following

the brackets, I would like to ask you if you can see

where the figure 1/2 shows. Are you al)le to dis-

cipher any written marks there of any kind in the

background.

Answer: I can discover a three over the one.

Question : Show the jury where you see the figure

3 in the background over the letter 1?

(Witness indicates to the jury.)

I cannot see any other markings that I am able to

d/.9cipher plainly. That is a true and correct copy

of that instrument surrounding that portion with the

discolored marks. I could not say whether there

have been any changes or marks placed on that

photograph since its delivery by me to the plaintitf.

It does not look like it ; no. I have not compared it

with the negative since its develoj^fment. I have the

negative. I did not see any pencil markings or any

markings of any kind ])laced on this instrument be-

fore I photographed it. If there had 1)een any, I

don't know. I think I would have been apt to have

seen them, of course. I would have seen them, yes,

if there had been any, I think. If there had been

any marks of any kind placed on the ])hotograph. it

would show on the negative, if the negative had not

been marked to correspond with the photograi^li, it

would sliow in the glass. I have not that in court

with me.
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Cross-examination.

(Questions by Mr. FINK.)

The witness continninsj: I am an expert ])ho-

tographer.

Mr. GILMORE.—There is one question T omitted

to ask. Just take the orio-inal instrument, Mr. Har-

rison, and see if you can decipher anything there be-

sides the double "e" you have spoken of as sayin,!?

that you can see here on this photograph?

Answer: Well, not plainly, but I can see a little

darker shadow there.

Question: You can see a little darker shadow after

the double "e"?

Answer: A little darker shadow but I couldn't de-

cipher anything back of them ])lainly, I could not

say that there were any other marks there. The in-

strument so far as I can see has some shadow tliat T

can see on the photograph and tlie ]n'int from that is

more colored than it woidd l:>e in the original.

Mr. FINK.—Question : You have a good deal of

experience in your line of work, hav? you not?

Answer: Yes, sir, I have done considerable in my

line.

The witness continuing: I cannot say wliat

kind of acid was used to make that discoloration

there to obliterate what was written underneath tlie

instrument originally; they usually use oxalic acid.

I don't know the compound they do use, but I know

they use oxalic acid. I could not tell from the paper

whether or not acids were used on this occasion. I
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liave never had occasion to use them m.yself in remov-

ing ink stains. I don't know just exactly what the

effect would be. I could not tell either how many
times the writino- lias heen obliterated. I could not

tell that on this ])articular instrument, I think it

would show on the photograph if it had been oblit-

erated two or three times.

Question : Wh}'—suppose they had l^een completely

oljliterated—suppose that recently there has been

written on that dis])uted portion, on that portion

where the words one-half and the figures 1/2 are

—

you understand the ]3ortion I mean '?

Answer: Yes, sir.

Q. Just take that instrument laying there on the

desk and examine it carefully. (Exhibit No. 1

handed witness.) You see the part I refer to.

A. Yes.

Q. Supi^ose that originally there had been writ-

ten there "1/4" and "one-fourth," and that acids

had been applied—what acid did you say?

A. Oxalic.

Q. And after that oxalic acid had lieen applied

and had stayed there long enough, it will com])letely

obliterate any marks on there, will it not?

A. Well, I could not say that.

The witness continuing: T do not Ivuow whetlier

it does or not. It is a fact tliat tlie action of

oxalic acid is counteracted l\v some other chemicals.

If you first ai)ply the oxalic acid and allow it to cool,

it will eat awav the ink stain.
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Q. And then some other chemical is applied to re-

new it to its oriji-nal appearance without any ink

marking's ?

A. Well, reall,v, I never have had any ex]Dcrience

in that kind of thing, Mr. Fink, and I don't know,

I know they use oxalic acid, usually.

Q. Well, do not think that is the word "one-quar-

ter" had been completely obliterated there that the

camera would not pick it up.

A. Well, I don't know.

The ^^dtness continuing: I hardly think it could

be, with oxalic acid. If the words "three-quarters"

had been written in and then the oxalic acid applied

to it so as to almost obliterate it, and just leave a

trace of it ; I could not sa}^, I do not know. My im-

pression is, however, from my experience, and knowl-

edge of the subject, that it would l)e very liable to

leave certain lines.

Q. I agree with you, Mr. Harrison. Now, I call

your attention to the photograph marked Defendants'

Exhibit "K." You notice along there certain lines

that are not exhibited in the one that you have offered.

Now, I will explain to you that this photograph is

supposed to have been taken in June, this year. Do

3'ou see the "one-half" there? A. Yes.

Q. You can make out what appears to be a "2"

along the strokes following the base line 1

A. Yes.

Q. Now, right here in the other photographs, here

these two strokes on this one, that would l)e on Exhibit

"K'"? A. Yes.
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Q. Are those two strokes discernable in your

photograph below the base line—it appears more in

this one that only one stroke comes below the base

line.

A. That shows the spaces there plainer than the

other one.

Q. It shows traces of the second one but I don't

see it traced out in this one? Now, you notice that

don 't you ? A. Yes, sir.

Q. Well, you cannot see in that photograph ex-

hibited the two distinct strokes of a letter below the

base, line ?

A. AVell, there is only one distinct stroke.

Q. And this other one seems to have a little more

of the stain, does it not, as though there was some-

thing more under the stain?

A. It looks like that, it looks to be, yes, but this

impression does not show that line.

Q. And in this photograph it shoAvs just that one

line ? A. Yes, it does.

Q. And this one shows yqvj distinctly this other

line ? A. Yes, it shows the lines there.

Q. Well, to your mind would that indicate that

something had been on that instrument between the

taking of this photograph and the taking of this one?

A. Well, I don't know I could not say that.

Q. It would tend that way?

A. Well, it might have printed a little more

Ijlainly, and if acid had l)een used at that time or a

change of climate may have affected it some since this
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was taken, you know. I don't sa}^ that it did so but I

say that it might have.

The witness eontinuino- : In the takino- of this pho-

tograph the camera picked up something with greater

disftinction that did not enlarge in this one at all

It was not a more powerful lense. It appears that in

taking this ineture the camera picked up something

that does not appear in this one at all; with more
distinctness.

Question : Naturally the more reasonable inference

would be that something had been applied to the sur-

face of this instrument between those two dates, be-

tween June, when the photogra]3h you hold was ta-

ken, and possibly within the last two weeks when this

one was taken, is that correct?

Answer
: AVell, I would not say whether anything

was done to it, although it shows for itself that there

are two lines there that do not appear in this one.

Q. Two lines going below the base line ?

A. Yes, sir.

Q. They are very distinct in this one, are they
not (K) ? A. Yes, sir.

Q. Xow, do you oljserve in this photograph Mr.
Harrison, that is the one you took (L), do you ob-

serve there any lines that could not be accounted for

by the words "three-quarters" written in there?

A. I have not examined it closely.

Q. Examine it with reference to that and see if

you can see any lines exhibited in that photograph

that could not be accounted for by the words "three-

quarters" written there?
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A. No, I don't discover anything.

Q. Except that could be accounted for l)y the

words '

' three-quarters
'

' ?

A. Well, that is what it looks like to me—it could

be three-quarters, it looks like it could be a three

made out of that under the half.

Q. It appears the same to me that it would to any-

body else, that it had originally been written there

three-quarters ?

A. Yes, that is the only ones I can see.

The witness continuing : This being the " t, " there

coming up what appears to be an "h," this is the

"h," I take it. There they are. Then between this

"h'' and "a" there appears to have been a "q." It

gives pretty much that appearance. The only letter

that I can be reasonably certain about is what ap-

pears to be a
'

' q. " It might be a " q. " And knowing

that three-quarters must need have a "q," we con-

clude that it is a "q."

Question: Now, don't you know that if they had

obliterated the word "one-half" and then wrote in

here Avhat a portion of what might have been three-

quarters, then would you not say this was a "u" and

a "q."

Answer: No, I could not say there was a "u"

there.

The witness continuing: It might be possible

knowing that or being informed that that had been

done, it is possible that the word there was quarter,

then I would conclude it was a " q. " I don 't discover
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in that photograph anything that could not be ac-

counted for by those words "three-quarters."

Question: Well, now let us take this photograph

and see if we cannot see something there that cannot

he explained by the woi-ds 'Hhree-quarters," this

being the one made in June, Exliibit "K." See that

(indicating) right behind 3^our finger?

Answer: Yes, I see more marks there.

Question: Now, in this photograph (L), now ex-

amine this one; nothing appears that could not be

explained by the word "three-quarters"?

AnsAver: Nothing that I can see,

Q. And in this one (K) lines appear that could

not be explained by the words three quarters ?

A. Well, there are lines there ; I don't know what

they are.

Q. So that something has happened between the

time that photograph was taken and the taking of

this one so far as 'the chemical arrangement of the

molecules of this paper is concerned f

A. Well, I could not state definitely about that,

because I didn't take the second picture you know.

Q. So that the camera in this picture (K) picked

up something that this one didn't.

A. Well, it might be the paper you know; there

are two pictures from two different negatives and it

might be that they didn't use exactly the same that

we used. It might be there was a smaller negative

used b_v him. I have not made any examination with

the view to be sure about that.
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Q. Now, examine that one there very closely and

see if you can see any lines or anything else along

in there that could not have been drawn by any mark

on the paper?

A. Well, there are some lines there, there are

some marks in there, but I could not say what they

were made by.

Q. Those lines there are very different, one of

tilem being more distinct than the other?

A. Well, of course it would be ]jretty hard to say.

There are lines in there I can see, marks in there.

There are straight lines that run in there, but I don't

know^ what caused them, but you can discover the

lines all right.

Q. Now^, this along here that looks just like a

ye]low mark, does it not?

A. It might be a stain, of course.

Q. What is your opinion—you are an expert

—

has this instrument been altered between the time

when this photograph was taken last June and when

this one was taken within the last w^eek or so.

A. I could not state that, IMr. Fiiilv. I don't

know.

Q. Will you tell me wdiether or not, in your opin-

ion, why it is that the stain along the words one-half

is so much more distinct that the stain along this one ?

A. The stain must be a little deeper along there.

Q. More acid was applied there?

A. Yes, or it may have stained the r/y>per around

there a little darker.

Q. More acid had been a|)i)lied there?
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A. Well, whatever they used, it is evident that it

shows a little darker right there.

Q. How do you account, if yon do account, tliat

more acid was used to obliterate this than to obliter-

ate this (indicating) ? A. I don't know.

The witness continuing: I could not sa}^ if it

would be a reasonable hyijothesis to say that acid was

applied to this on two different occasions, and only

once to this. I told you I had no experience in eras-

ing, Mr. Fink. All I can say is the fact that it shows

in the instrument that this yellow stain is deeper and

darker here than there. I could not tell whether or

not acid had been applied more than once to that dis-

tinctly yellow stain across the words one half or not.

I do not know. It is evident that it is stained there

nove than the other, but I do not know what caused

it, I don't know why it is. I could not account for

that. (Whereupon a certain j)aper was produced.)

I see on this paper that a word has been written and

obliterated ; it appears that it has not been completely

obliterated.

Qiiestion: vSo that the user of the chemicals can

control the matter entirely by the application of the

chemicals. So, in other words, the person using the

chemical, can obliterate it completely, or he can ob-

literate it to such an extent, so that when photo-

graphs are made of it, they can trace words or parts

of words, those words which he would like to have a

trace left of—is that not a fact ?

Answer : I don 't know.
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The witness continuing : I could not sa,y from my
examination of the portion you indicate (on paper

which had just been handed gitness in former ques-

tion) that the camera would pick up any tracing of

til at. I do not know. If the chemicals were applied

so as to leave traces of the word "quarter," if there

were traces of it, I think the camera would ]jick it

up.

Question: You think the camera would pick up

any traces on the surface'?

Mr. MURANE.—Objected to as incompetent, ir-

relevant and not a fair question.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: Your opinion w^ould be largely based

on the facts as to whether or not they didn't apply

the chemicals for what length of time, on how many

occasions, as to how much it would obliterate, and

how much would be left there, whether or not the

camera would pick it up ?

Mr. MURANE.—That is objected to as irrelevant

and immaterial and calling for an expert opinion

upon a matter upon which the witness has not (juali-

iied.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excei>

tions were allowed by the Court.
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Redirect Examination.

(Questions by Mr. GILMORE.)
Question : Mr. Fink presented this photograph to

.you and told you it was taken in June. Examine tliat

and state what tlie words in the background back of

the one-half appear to be to you. Do they appear to

be the same as in your enlarged ,photo 1

Answer: They appear to be the same, yes.

Q. Do 3'ou see any particular change other than

the space where this supposed line is, that Mr. Fink

speaks of observing ?

A. I don't know that is the only change I would

notice.

The witness continuing : In my opinion, so far as

3^ou can observe the writing in the background that

is shown here, it is the same in each ; the same taken

in June and the same taken last week. Looking at

the original Exhibit heretofore offered (Exhibit 1)

it shows that acids were api3lied to the certain figures

as shown in the discolored portion there. I don't see

where the acid was applied twice to the portion in the

parenthesis there. I didn't notice anything in the

negative. Looking closely at the negative, it does

not appear to me that any acid was applied to tlie

figures within the parenthesis (1/2)- The discolora-

tion is very close up to the parenthesis. I don't know

if there is any within it or not. I don't know whether

or not if acid had been applied to this portion as long

as it had applied to the figures within the parenthesis,

a person would use as much acid there as he would

in erasing the words "one-half" outside of the ])ar-
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enthesis. I don't claim to be an expert on the qnes-

tion of using acids at all.

Recross-examination.

(Questions by Mr. COCHRAN.)
The witness continuing: I did not sav acids had

not been applied to the parenthesis. I said acids

may have been applied to the figures and not to the

parenthesis. I said it might be but it was very close

up. (Paper handed witness.)

Question: Now, just examine that and see if you

can tell me where the word "one-quarter" has been

partially obliterated "?

Mr. GILMORE.—AVe object to this as not proper

cross-examination

.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them then and there excepted, which excep-

tions were allowed by the Court.

Mr. GILMORE.—We object to the use of these

acids before the jury; we have not introduced Mr.

Harrison as an exj^ert on tliis matter, and the testi-

mony is throughout the whole case, that this instru-

ment has been altered by the use of acids, and I don't

know what is to be gained by this sort of exhibition

before the jury.

The COURT.—We sustain the objection; the wit-

ness has not testified he has any knowledge of tlie

effects of acids, he has disclaimed in fact that he is

an exi^ert in the use of acids and therefore his testi-

mony is incompetent upon this subject.



vs. J. J. Chamders. 311

(Testimony of Thomas Harrison.)

To wliir-h ruling of the Conrt the defendants, and

each of them then and there excepted, which exce]>

tions were allowed bv the Court,

The witness continuing: I don't know anything

about the use of acids. I don't know that they use

oxalic acid, but I think tliey do. I know that oxalic

acid is one of the substances that will remove ink

stainf

.

Question: Now, I will submit to you these two ] mot-

tles, according to directions this one would be No. 2

and this one No. 1*? Answer: Yes.

:\Ir. C'lLMORE.—We oh^ec-t to this as wholly im-

material and improper.

The COURT.—Objection sustained, the directions

speak for ^Jiemselves.

To which ruling of the Court the defendants, and

each of then then and there excepted, which excep-

tions were allowed by the Court.

Question: Now, what would be, if you know, tlio

acid, or fluid fv>r the purpose of removing ink stains?

:sh\ GILMORE.—Objected to as wholly irrele-

vant. What would be the ingredients in the fluid for

removing ink stains or what the ingredient of this

fluid is, is wholly ivrelevant, and the witness has also

not shown himself to be a chemist.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed bv the Court.
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Question : Now, why did you tell the jury that you

didn't think acids had been applied to the parenthe-

sis are on the original deed.

Answer: Well, I didn't say that it had not been,

but that it appeared to me as though it might not

have been or it might have been less.

Q. Why does it appear to you as though it had

not been applied there ?

A. Because of the yellow stain.

Q. Does oxalic acid discolor?

A. Well, the acid evidently discolored it here.

Q. Then the acid discoloration has made this

shadow in the paper ?

Mr. GILMORE.—Objected to as argumentative.

The COURT.—01)jection overruled. I don't

think we need j^i'osecute this examination any

further because we have gotten about all the knowl-

edge and information we can from this witness; he

is not an expert on the use of acids, and therefore

there is not any use to further proceed with this.

Mr. COCHRAN.—I move to strike the testimony

of this witness from the record. He has testified as

an expert photographer and familiar with the use

of chemicals used by photographers, and his opinion

as to whether or not acids or chemicals have been ap-

plied in this case are no better than anybody else's,

because he has not knowledge whatsoever on the sub-

ject and has never made any study as to the use of

them, and has only testified that it does not neces-

sarilv follow that acids alwavs discolor.
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The COURT.—Motion overruled.

To Tvhich ruling of the Court the defendants then

and there, and each of them, excepted, which excep-

tions were allowed by the Court.

Whereupon the witness was excused.

And thereupon Mrs. ^I. E. HIXMAN, a T^itness

produced on behalf of the plaintiff, in rebuttal, hav-

ing been duly sworn, testified as follows

:

(Questions by Mr. GILMORE.)

The WITNESS.—My name is M. E. Hinman. I

am a photographer by occupation. I am employed

at the present time l)y B. B. Dobbs; in Dobb's studio.

My part of the work there is printing
;
printing from

negatives. I have had about three years and a half

experience. I have been with Dobb's studio one year

the 9th of last July. I have met Dr. Chamljers, the

plaintiff in this lawsuit here. I remember meeting

him in tlie month of July last year. I have seem Mr.

Dobbs' photograph writings. I have seen those por-

tions of Plaintiff's Exhibit Number 1 that I have

changed here. I saw this instrument at the time it

was in Mr. Dobb's studio. I assisted in photograph-

ing it. I printed copies of this from the negative.

I made them from the original negative of that paper.

The negative from this paper was taken, I think, in

June, during the past summer, I couldn't say the ex-

act date; in June, I think. Examining this instru-

ment where the discoloration appears, as to whether
or not there is any perceptible change now, any no-

ticeable change now in that instrument from the time
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I saw it in June, at that part of the instrument where

the words "one-half appear, and tlie figures "i/:"

appear. I cannot see that there is any change in it

now; no. I didn't notice any change. (Paper

handed witness.) Examining the paper which yon

hand me, I would state that that is an enlarged print

from the negative which Mr. Dobbs made of that part

of the paper there ; from the negative that we have

there. That is a true and correct print, enlarged

print, from the negative which Mr. Dobbs made of

this instrument. I did not develojDr' it or assist in its

develop^nent, but I saw ]\[r. Dobl)s develoj)^ it.

Mr. GILMOEE.—I offer now in evidence Plain-

tiff 's Exhibit No. 15.

Mr. COCHPiAN.—We make the same objection

that we made to the introduction of the other pho-

tograph, that it is irrelevant, incompetent, and imma-

terial because the writing itself is already in evidence

and speaks for itself.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Whereupon the paper referred to was received in

evidence marked Plaintiff's Exhibit No. 15, and ex-

hibited to the jury : tliis being the same paper which

was introduced in evidence on the ]~>art of the defend-

ants, and marked Defendants' Exhibit "K."

The witness, continuing: In photographing a color

similar to this discoloration here, upon Plaintiff's
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Exliibit No. 1, it generally takes a yellow ; it does not

take clear whirf. Something like this blotch here

(indicating.) From my experience in photography,

I am able to state that an enlarged photograph will

exhibit writing partly defaced, or altered or erased

;

if there is any there at all it will bring it out.

Question : Now, just examine this place here on tliis

photograph, under the words ''one-half" (Exhibit

No. 15) ; state to the jury what you are able to see

there, if anything.

Mr. COCHRAN.—That is objected to as incom-

petent, irrelevant and immaterial; the photograph

speaks for itself, and this witness' testimony in re-

gard to what is to be seen upon the face of the photo-

graph is of no more value than that of the jury or

any other person. What this witness is able to see

is not the question ; wliat is there that the jury or any-

body else can see—one person can read what is there

as well as another.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question : What are you able to see—are you able

to read any word or words under the words "one-

half," on this portion of this photograph here?

Answer : Well, there is no word in full, that I can

see.

Question: What do you make out, if anything,

upon the instrument under the word "one-half"?
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Answer: Well, I think you can plainly see a part

of a "t"; ])Rvt of an "h," and two "e's"; the two

"e's" are veiy plain.

The witness continuing: There are other letters

that I am able to discipher on there ; there are several

marks. Examining the same words, the same por-

tion of this instrument, "one-half," I can see some-

thing there that is partly erased, but I can't say what

it is. I cannot distinguish any difference in the

handwriting upon one photograph from the other;

only that this is larger—there is a special j)aper

which brings that defect out in this. I do not know

what scale this photograph is. I say that that is a

different kind of paper. This is a special paper

which rZ^ings out defects. I don't know what scale

that is in comparison with this. You are a bet-

ter judge of those things than I am; I don't know

what the scale would be.

Question: Now, from an examination of botli of

these photographs, are you able to state that there is

no difference exhibited in the lines partially erased ?

Mr. COCHRAN.—Objected to as wholly irrele-

vant, incompetent and inmiaterial, because the in-

struments speak for themselves.

The COURT.—Overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: Now just compare the two, ]\[rs. Hin-

man,
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Mr. COCHRAN.—Same objections.

The COURT.—Objections overruled.

To which ruling of the Court the defendants then

and there excepted, which exceptions were allowed

l)y the Court.

The witness continuing: I don't see any diiference

in them excepting that the discoloration is a little

plainer on this one, the larger one; I don't see any

difference in the lines.

Cross-examination.

(Questions by Mr. COCHRAN.)
The witness continuing: Yellow takes dark; there

are several other colors that take dark. A light blue

takes white. Almost any light blue will take white

on our negatives. I handle no negatives at all. I

don't believe that photographing in colors is done

anywhere. I do not know of any process in photo-

graphy where photographing is done in colors. All

the photographing which I have done is simply in

white and black. White on the object turns the nega-

tive dark, and dark white ; any very dark object does.

Dark does not make the impression that the light does.

I do not do any developing work up here myself. The

developer does not eat the film any ; it brings out the

traces. The developing simply brings out anything

that there is traced upon the negative. It is dark in

the negative whereever light is displayed to the nega-

tive. Anything that is exposed to the negative has

the effect on the negative to come out dark where

there is a white background. The spaces here on this
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white x^oi'tion of the deed, made a dark imprint npon

t]ie negative. Then when it is transferred to the

paper it brings it back. Brings it back to the orig-

inal. Every mark that is exposed to the negative.

Any object taken in a photograph will not make its

imprint npon the negative, merely does the back-

ground and puts the object into the space upon the

background, according to the color of the object, and

brings it out in the print, dark or light, but will not

show an object in color. The coloring in the ink is

light upon the negative, because it is dark in the deed

itself. If they had been dark red, they would have

been the same wa,y. Any color that I know anything

about would leave an impression, will take white and

will simply stand out in the photograph. If there

was a red blotch, where it is discolored yellow here,

it would leave a darker blotch than that upon the

print. I do not know anything about the action of

acids. I don't know anything about the use and ac-

tion of oxalic acid. I know they use acids in photo-

graphy, but that is about all I know about it.

Thereupon the witness was excused.

Whereupon Mr. W. L. COLLIER, witness pro-

duced on behalf of the plaintiff in rebuttal, being duly

sworn, testified as follows

:

(Questions by Mr. GILMORE.)
The WITNESS.—My name is W. L. Collier; I

am the manager of the Miners & Merchants Bank. I

have been a banker since 1894. I was first employed

in the Seattle Savings Bank, from '94 to '96; and



vs. J. J. Chambers. 319

(Testimony of W. L. Collier.)

from that in the Scandinavian-American Bank of

Seattle until last 3^ear, when I came to Nome. I was

with the Scandinavian-American Bank in Seattle

from 1896 until last September, when I came here,

since when I have been the manager of the Miners

& Merchants Bank of Nome here. As to the experi-

ence I have had in deciphering writings, or examin-

ing writings, I have held the position of paying teller

outside in the Scandinavian-American from 1900 un-

til the summer of 1905, and examined the different

w^ritings upon the different papers presented for pay-

ment every day. When I was j)aying teller in the

Scandinavian-American Bank at Seattle, when au}^

question came up over deciphering a signature to a

check drawn through that institution, it was "put

up '

' to me and I was held responsible ; I had to pass

upon everything myself ; everything came up to me.

During the time as I have related that I was em-

ployed where I examined writings, I made a special

study of the subject of writing. I have been very

much interested in handwriting, and after I found

out that there were books w^ritten upon the subject, I

posted myself by a study of the different authors

upon the subject, and one of the men in our bank

used often to call my attention and also different par-

ties, that they would pick up any book upon the sub-

ject that gave diff'erent views upon the subject, and

in that way I found out something that I never real-

ized before, and I have studied along those lines to a

considerable extent. I have been responsible for a
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great many millions of dollars' worth of checks in

my time and I think I am well enough posted to pass

upon writings. The position of teller's clerk is a

position that I occupied prior to my occupying the

l^osition of teller and there were all the way from five

hundred to fifteen hundred or two thousand checks

which had to be passed upon by me every day in the

clearing-house. To be acted upon, to be passed upon

in the clearing-house and were passed up to me to de-

termine the validit}^ of the checks. All the checks

that were presented for payment at the bank were

handled h\ myself daily. Every check that came

through the clearing-house I had to attend to whether

or not they were genuine, that came through our

))ank. All checks that came through the bank with

which I was connected were passed upon by me ex-

clusively, and in the bank no checks were accepted

and paid except it has passed through my hands, and

I Avas the only one who was held responsible as to

whether or not they were genuine; they all were

passed upon by some one, and while I held the posi-

tion of paying teller, were passed upon by me. I

know the plaintiff in this action, Dr. Chambers. I

have known him since 1905, but not A^ery well. I

knew him in Seattle before coming up here. And I

have also known him ever since he has been here since

last September. (Paper handed witness.) I have

seen before. Plaintiff's Exhibit No. 1, which you now

Jiand me. The first time that I ever saw it was last

fall; possibly November or December; I don't know
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just the exact date. Dr. Cliambers exhibited it to me

then. With reference to this portion of the instru-

ment where it shows the discoloration, the words

"one-half," and the figures "i/i>" I examined it last

fall for Dr. Chambers ; he came in and we talked the

matter over; he wanted my opinion on it, and I

looked at it then very carefully ; I do not believe that

there has been any alteration in it since. I examined

it again to-day before coming into court. There has

been no perceptible change in it since I examined it

last fall, except there may possibly be a change in the

shade of the discoloration. The reason I say there

could not possibly be smy change in the writing since

I saw it last fall is, the words "one-half" has been

written in there after the other erasure has been

made ; it was taken out with acids, and if any other

alteration was made it would affect the writing in

there at the present time; it could not have been

done, the color would have been different and these

acids w^ould affect the paper, as an alteration or re-

moval of any kind would have to be made with acids.

An alteration or removal would have showed in there.

Question: Now, I also hand you a paper marked

Defendant's Exhibit "B," an instrument which it

is admitted in the evidence to be in the same hand-

writing as the one I have before shown you, and writ-

ten in the same day, on the same day with the excep-

tion of the words that I have called your attention

to, just examine the writing please.

Answ^er : Yes, sir.
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Q. I also hand yon another exhibit; jnst examine

that one, being Defendants' Exliibit "A." It is ad-

mitted also in the evidence here that that was in the

same handwriting, written in June, 1906, June 30,

1900, almost two years prior. Just examine this in-

strument also before I ask you another question.

Now, I also hand you another instrument, a letter

marked Plaintiff's Exhibit Xo. 5, which is also ad-

mitted to be in the same handwriting as the instru-

ment now before you. Examine them all, please.

Now, I also hand you a photograph, enlarged ap-

proximately three times, on a scale of three times,

marked Defendants' Exhibit "K," and Plaintiff's

Exhibit No. 15, being a photograph, or purporting to

be a photograph of the original instrument exhibited

to you. Plaintiff's Exhibit No. 1 % A. Yes, sir.

Q. Examine this photograj^h also.

A. I also exhibit to you a photograph, purporting

to be a photograph of a portion of the original Ex-

hibit No. 1, of that portion surrounding the discolora-

tion, a photograph alleged to be about on a scale of

one to six times in the enlargement, being marked
Defendants' Exhibit "L," and Plaintiff's Exhibit

No, 14, and I ask you to examine them all with refer-

ence to the handwriting.

A. That is all, I guess, I care to see.

Q. Now, from that examination Mr. Collier, as

an expert on handwriting, are you able to state

wlu'ther or not in your opinion the words "one-half"

and the figures "I/2" shown upon Plaintiff's Exhibit
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Xo. 1, were written by the same party who wrote the

rest of the body of the instrument and the other in-

striunents exhibited to you?

A. There is no doubt in my mind but that that

was written hy the party who wrote out the original

deed, or whatever it may ])e, the original instriunent,

bill of sale, or whatever it is.

Q. Also by the same party who wrote the second

exhibit passed to you being Defendants' Exhibit

"B"? A. That is in the same hand.

Q. And also by the same j)arty who wrote the

exhibit marked Defendants' Exhibit "A"?
A. Yes, sir.

Q. Xow, Mr. Collier, will you please take the

photo marked Exhibit "L" for the defendants and

Exhibit Xo. 14 for the plaintiff ; examine that, please,

Mr. Collier, and state whether or not you are able to

decipher any words appearing back behind the words

"one-half" as written in that instriunent?

Mr. COCHRAX.—That is objected to, if the Court

please, as being irrelevant, incompetent and immate-

rial, because it is not necessary to have an expert pass

upon that; that is a matter of eyesight, which any

person as well as another can answer, and is is incom-

petent, irrelevant and innnaterial.

The COURT.—Objection overruled.

To which niling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Answer : I have examined this as well as the orig-

inal deed under a glass and can see very clearly the
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word "three" under the word "one" b}' the peculiar

turn of the "t."

The witness continuing: The first word that I de-

cipher is the word "three." I find the "t" the first

l)art of the letter "h"; then between the end of the

"e" is "r"—no, the letter "r" is behind the "e"; the

double "e"; follows. The letter "t" in the word
'

' three " is a capital letter. The " r " is a small letter,

the double "e" is small. I have examined Exhibit

"A," on behalf of the defendants, and it is nw opin-

ion that the word "three" appearing in the back-

ground behind the word "one" in this Exhibit No.

1 was written by Mr. Whittren ; the party who wrote

out that portion of the photograph in front of me;

the writing is identical.

Question : Now, Mr. Collier, are you able to take

—

are you able to draw out on this table here any simi-

larity of the word that appears back of the word
'

' one,
'

' showing the position with the same letters ?

Answer: The "t" is identical with the first part of

tlie "o"—right here—I don't know as I could make
it any more identical. I don't pretend to be able to

write like that.

Q. Now, will you show the jury on the exhibit

which you have before you, being Defendants' Ex-

hibit "E," any "T "similar to the one you deciphered

on the deed Exhibit 1 ?

A. The first "T" there is identical with this first

The witness continuing: I observe other points of

sunilarity in the word "three" as outlined there with
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reference to Mr. Whittren's handwriting in that

agreement which is admitted to be his writing; his

"e's" are the same; the "h" is just like the "h's" in

this instrument in this document there, and also his

"h's" in the word "Chambers' as it appears on there.

The "h" is connected with the "t" right after the

stroke and coupled with the same "s" stroke, in the

same stroke; with the top stroke of the "t"; it also

so appears on Exhibit "A "
; there is the " h " and " t "

;

the "t" shown in the same way on Exhibit "A." I

cannot write like anyone else ; I would not be able to

qualify on that. This "h" is quite considerably ])e-

low the line in the original; this is the idea of it (il-

lustrating) . The " T " requires a long stroke, gentle-

men, a longer stroke than what this is ; the "one-half"

now runs almost equal, includes the figures, the let-

ters in the "Three" underneath it, but not quite.

There is a double space between the base line. It

looks on the paper here like a double space here—

I

don't know just what. It just comes down about

one-third the distance between the lines; about one-

third the distance down below the base line ; the to^)

of the "T" is about halfway above the space line; the

top part of the "T" A'oined the "h" practically on the

same line above where the top of the "h" joined the

"T"; the bottom of the "h" is right with the base

line; the letter "r" is right on the base line; the let-

ters "ee" are both on the base line; the letter "q"

descended below the base line ; it is just right where it

goes down to the body of the three ; it looks to me as
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if there was a loop coming over into position with

the line at the bottom of the ''ee's"; the letter "u"

just adopts the base line. I can see the letter "a"

there ; it just reaches the base line. There is a letter

beyond there which I presume was an "r," but I can-

not say that because I cannot read anything more, but

I can see a line running up; where I see the word

"three" it appeared to be complete below the base

line; it comes below the word "three" somewhere

near the "t," but it runs on a line according to this

photograph, right along the whole word ; it is rather

below do^^i here ; where the " q " appears where this

spot on the instrument is shown, it appears to follow

the base line.

Question : At what portion ? I will ask 3"ou if the

letter "q " as shown there—now, referring to the pho-

tograph in the parenthesis or bracket as shown in

this original instrument, examine the original, please,

and state whether in your opinion the acid was ap-

plied to the brackets, or whether or not the^v have

been erased'?

Answer: Yes, sir, I think it was all erased.

Q. You think the}' have been erased ?

A. That is my opinion.

Q. Are you al)le to decipher any word or words

beyond the bracket in the background beyond tlie

one-half in the photograph'?

A. Right beyond here (indicating) ?

Q. Are there any figures in your opinion discern-

«ble beyond the 1 in the 1/2?
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A. Well, beyond the ''1," from the photoa^rapli.

1 can't make it out; I have not examined it under

a glass, and I cannot make it out from the photo-

graphs.

The witness continuing : I have examined the origi-

nal instrument, Exhibit 1 under the glass; I was a])le

fo make it out plainly, quite ])lainly; I made out a

vigure 3; that is, I could make out the outline of it,

and in my opinion it was a 3.

Question: Now, referring again to Defendants'

Exhibit "A," the agreement that was exhibited to

you, and also to the two deeds, and see if you can call

attention of the jury to anything in those writings

that causes you to believe tliat the words "one-half"

in those writings and the words "one-half" in this

original deed. Exhibit 1, were written by the same

X)art,y, taking the three instruments, and call their

attention to an3i:hing in connection with the words
'

' one-half '

' that convinces 3^ou that they were written

by the same party : You may use both of these in call-

ing attention to what 3^ou consider reasons to say that

the same party wrote the instinunent, wrote the words

"one-half"?

Answer: Well, it is my opinion that it is all in

the same writing; I don't take so much from the lot

themselves as from the character.

Q. Please take the pointer and just call the atten-

tion of the jury to anything that you see that causes

you to form that opinion, to anj^thing that you see

in the papers ?
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A. There is nothing there, Mr. Gihnore, that I

can call the attention of the jury to further than the

fact—I want them to notice the "u's"; the uniform

way in which the "u" is written in them all. There

is a letter there that is absolutely identical.

The witness continuing: There are a couple of

"u's" in this writing (indicating) there which are

very good. I do not think that all of the capitals

used in writing are placed under the surface of the

word "one"; there are a couple of capital "O's" too,

that are very good. In constructing this sentence

where the words "one-half" appear, I don't know

whether the word "One" should begin with a capital

or not ; if I were starting a sentence such as this con-

tained in the conveying clause, I don't know if I

would give a word in that place a capital letter or

not ; the facts are in regard to capitals, I am not very

well up on capitals—I am not well enough versed in

capitals, grammatically speaking; I couldn't qualifj''

as an expert when it comes to the grammatical part

of the thing ; examining this instrument, and the rea-

son that I think that the same party wrote that, I

desire to call the attention of the jur}" to these "f 's";

if you will note the wa}^ the loop comes back, it

curves over, and the same thing is found there, there

are other "f 's" in the original instrument other than

the two; this one here (indicating) in the word "fol-

lowing" in the orignal instrmnent; then the word

"left," the letter "f " in that word on the Left Limit,

that is about the same; these "f's" I have pointed

out compare very favorably with the letter "f" in
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the word "half" in shape. They compare with each

other.

Cross-examination.

The witness continuino;: I am the manager of

the Miners & Merchants Bank; I know the plaintiff

Dr. Chambers; he does not owe me any money; he

does not owe the bank any money; he don't owe us

any money ; we have not a mortgap^e in the l^ank upon

his interest in the ground, if he wins this lawsuit;

none whatever; neither myself or the bank ever ad-

vanced him a dollar—I don't know whether Mr. Cow-

den has in the last few days; I think that there has

nothing come to my attention ; if there has ]>een any

money advanced; I couldn't say whether Dr. Cham-

hers owes the bank anything at this time; if he does

I don't believe that it exceeds a hundred dollars, if it

exceeds that. Dr. Chambers spoke to me a short

time ago and said he possibly might need a little

money. I do not know whether he owes the bank of

which I am the manager anything or not, 1)ut I can

easily find out ; it might be possible that he owes us

a. hundred dollars or so ; I have never been a cashier

in a bank; I was assistant cashier in the Scandina-

vian-American Bank in Seattle; I was constantly

passing upon signatures to checks ; a person has usu-

ally a rather set signature; so that there is usually

great similarity in their signatures so that you could

readily determine ordinarily a person's signature,

and whether it is genuine or not, easier than you can

where a man is writing consecutively; as a general

rule, men who are in the habit of writing checks, for
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the veiy purpose of having no mistakes in their sig-

natures, try to make their signatures always uniform

or about the same, and because they can't write any

other wa.y too, is one reason ; as a general nile, it is

a fact that business men who are in the hal)it of sign-

ing checks try to make their signatures alwa.ys the

same, for the reason of avoiding an.y mistake in their

signatures. Business men usually write their signa-

tures the same ; they do that to try to prevent forgery

of their signatures; that is not true of the general

writing of a person, but I will tell you that if a man
has a certain writing, he won't change that writing

very much as a general rule. Some men will write

the same all the time in gieneral writing and some

will not; men will not write in general writing with

the same degree of care or accuracy, but again the

same character, it looks the same l)ut ]3erhaps not so

accurate in general. I do not always make m.y let-

ters the same in my ordinarj^ general writing. I

don't know as I can say as to others ; sometimes I will

write quite small; sometimes I will write large,

spreading my letters apart, and sometimes I will

crowd my letters clo ?t'er together ; but there is usually

the same characteristics ; I write sometimes this way
(illustrating) and sometimes that (illustrating). I

generally write rather closely; when I try to write

closely I write my letters one close up with another,

and sometimes I will write a wliole sentence with the

letters farther away, different in their manner of

closeness and different in one wa,v and another; yes,

perhaps I will write a whole sentence which differ
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exceedingh^ from m}" ordinary manner of writing. I

don't think that would apply to my signature ; in gen-

eral, the wa.y a letter is formed, that form is usually

followed in all a person's writing; when it gets down

to writing signatures, that is not what I have refer-

ence to at all; it is not because I do not know any-

thing about a person's ordinary handwriting that I

do not answer the question ; that is not the whole rea-

son. It is altogether the wa.v 3'ou examine a hand-

writing, how you look at it; I don't know that I

would know^ how to examine writing in that connec-

tion at all. I do know how to examine signatures.

Question: Now, don't you know that when it

comes to writing, common writing, right along in let-

ters or deeds or ordinary matters of that kind, you

don't know how to compare them, that they do not

compare at all with a person's writing which he

adopts in writing his signature, they are not written

similarly at all ?

Answer: No, I don't think so, Mr. Cochran. I

don't wholly agree with you there; it takes time to

learn to compare handwriting.

The witness continuing : I think that I know hand-

writing myself. I think I learned it in my experi-

ence which I have narrated ; it takes very careful at-

tention; it takes lots of experience to learn to com-

pare handwritings. The general appearance of the

handwriting of one ]3erson differs greatly from the

general appearance of the handwriting of another;

without any great experience to detect the difference

and that is true of every letter ; the science of liand-
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writing is just the science of comparing letters and

ebaracter in writing ; as I told you, in writing it takes

time to learn those things; in my opinion life don't

run quite as easily and evenly as that; I say that

some people would not see any similarity in this and

would not compare them at all, because they would

not detect for instance, that it all does not come down

to the base line while I see that in my experience in

examining handwriting; some people would not see

that it was the same kind of work ]:)ecause this letter

does not come down to the base line, like that one

does (illustrating). I don't know how long it would

take a person to learn and observe that fact ; it might

take them a week or a day or they might be al^le to

observe that at a glance, because the}^ might not have

had any specific training. I don't know how long it

took me to observe that fact; it didn't take me very

long. I took in at a glance the similarity of every

letter there. I took in at a glance that this letter

while it didn't come down below the base line was

very similar to the same letter in the other writing.

Anybod}^ could do that. It does not require any par-

ticular skill to observe that. I don't pose as an ex-

pert—well, I will say on signatures; I will, all right;

I am an expert on signatures rather than on writing.

I did not mention the brackets in the original deed,

Plaintiff's Exhibit No. 1. I did not mention the

brackets, to my knowledge; the only thing I was

asked about was the words within the brackets, the

words "one-half. If I stated that in my opinion

then that the brackets had })cen erased, I had refer-
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cnee to the figures iiieliided in tlie brackets; I mean

that the brackets had not been erased. I was also

misunderstood, or I misunderstood Mr. Gilmore when

1 stated that in my opinion the brackets had also been

treated; it is my opinion that the brackets have not

been altered any. I say that they have not because

I cannot see that they show any mark. The acid

seems to have run over onto the first bracket, but it

does not show that it has ever been altered. The first

l<racket does not show that it has ever been altered,

1 lecause there is nothino- there to indicate that it has

;

there would be if they had ever been erased; there

would be a stain ; that acid erasing compound leaves

a stain, as a general rule. I don 't know what prop-

erties there are in the acid that leaves a stain. No,

I would not define what any of the qualities of the

erasing fluid are. I know that some acids leave a yel-

low stain, because I have seen lots of instruments

—

well, not lots of instruments, but I have seen several

instruments where things have been erased. I have

seen an ink erasing fluid applied. I will qualify

that ; I don 't know that I have ever seen it applied

;

I have seen its action afterward. I know that acid

leaves a yellow stain because I have used it; I have

used Sanford's eraser the same that you have there.

I don't know what acid in the eraser leaves the stain;

some erasers might not.

Mr. GILMORE.—Objected to as incompetent and

immaterial; it is not shown yet what ink eraser was
used in this instance, and we object to the use of these

chemicals before the jury.
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Mr. COCHRAN.—I am i^'oing to demonstrate to

the jury that this eraser don't leave a yellow stain.

I have a right to demonstrate by using this eraser

right here before the jury that it is not the acid

leaves the yellow stain; that A the acid dissolves the

ink and that it is the application of an alkili that

takes up the stain and leaves no stain.

Mr. GILMORE.—Objected to as incompetent, ir-

relevant and immaterial.

The COURT.—It may have been another acid, wan-

other preparation that was used b.y this other party

;

this does not purport to be the same preparation

even; it might bear Sanford's name and yet be an

entirel.y different preparation. There is no pre-

sumption about this Ijeing the same, and the kind of

preparation has not been sufficiently established to

make this testimony admissible in the opinion of the

Court. Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question : Are there two different fluids in San-

ford 's ink eraser'?

Mr. GILMORE.—Objected to as incompetent, ir-

relevant and immaterial and not proper cross-exami-

nation. The witness has not qualified as an expert

on chemistry.

The COURT.—I do not think he has qualified suf-

ficiently as yet to testify upon this subject. Objec-

tion sustained.
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To which rulinj2j of the Court the defendants, and

each of them, excepted, which exceptions were al-

lowed by the Court.

Question: Don't you know that it is oxalic acid,

which is the principal acid used in removinii: ink

stains '?

Answer: I am not a chemist—don't profess to be.

The witness continuing: I don't know what kinds

of acids are used ; I am not very familiar with alkilis.

I have never used any acid. I have used the com-

mon ink eraser, and I don't believe that I have ever

seen any instrument where an eraser had been used

that did not show a discoloration, and it is my opin-

ion that an acid is used ; in the course of time it will

fade, but it is my o])inion that it leaves a stain ])e-

cause I have noticed it, I believe. In any that I have

noticed at all, I have noticed a like discoloration or

stain. When the application is first made, that is

any application that I have seen when the ink starts

to run across the paper; then this second applica-

tion removes the effect of the first one, and even that

will run across in course of time.

Question : That effect is simply the effect upon that

piece of paper which I have just shown you, is it not?

Mr. GILMORE.—Objected to for the reasons

heretofore stated to your Honor. That this witness

has not been offered as an expeii: upon the effects of

acids or anythino- else upon instruments, and does

not profess to know anything about them, and is not

an authorit}^ upon the action of ink erasers upon

paper writings. Further, if they want an authority
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upon the action of ink erasers upon this particular

instrument, the person in whose handwriting? the

whole instrument now a]3pears is the proper person

to call. Let them call Mr. Whittren who, the testi-

mony shows, knows all aljout the action of this ink

eraser upon his particular paper, l)ut the.y have no

right to exhibit it to our witness, who was offered

here simply for the one i^urpose of giving his opin-

ion upon handwriting in this deed—these gentlemen

have no right to expect our witness to testify in re-

gard to matters which have been excluded by the

Court, make experiments here before the jury and

expect our witness to pass upon them.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed bv the Court. -^ •
,


